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Spending  and  Employment 
in  the  Public  Schools 


by  Charles  D.  Liner 


e 

kJ  ince  1868  the  North  Carolina  Constitution  has  made 
the  General  Assembly  responsible  for  providing  a  "general 
and  uniform"  system  of  public  schools  for  a  minimum 
term.  Today's  constitution  further  requires  that  the  public 
school  system  must  be  one  ""wherein  equal  opportunities 
shall  be  provided  for  all  students. ""'  However,  the 
constitution  permits  the  General  Assembly  to  assign 
financial  responsibility  to  local  units  as  it  sees  fit,  and  it 
authorizes  local  units  to  supplement  public  school  pro- 
grams provided  by  the  state  (see  North  Carolina 
Constitution,  page  2). 

The  1868  mandate  for  the  General  Assembly  to 
provide  a  general  and  uniform  public  school  system  for  a 
minimum  term  is  still  the  basis  for  today's  system  of  public 
school  finance.  But  since  1 868,  the  system  devised  to  fulfill 
that  mandate  has  changed  dramatically  because  of  a  funda- 
mental problem  involved  in  requiring  or  allowing  local 
units  to  finance  schools:  differences  in  income  and  tax  base 
cause  local  units  to  vary  greatly  in  the  ability  of  their 
residents  to  support  schools. - 

The  General  Assembly's  original  response  to  the 
1868  mandate  was  to  assign  to  county  commissioners  full 
responsibility  for  financing  the  public  schools  for  the 
minimum  term.  But  as  the  state's  economy  became  more 


Tlie  author  is  an  Institute  of  Government  faculty  member  whose  special- 
ties include  public  school  finance.  This  anicle  originally  appeared  in  the  Spring 
1 990  issue  of  Popular  Governmeiu.  published  by  the  Institute  of  Government. 

1.  N.C.  Const,  art.  IX.  §2(1). 

2.  The  term  local  iiniis  refers  to  counties  and  city  school  administrative 
units  ( which  in  general  are  not  associated  with  municipal  governments).  Counties 
are  responsible  for  providing  schools  for  the  county's  students,  and  all  operating 
funds  from  county  wide  revenue  sources  must  be  distributed  to  county  and  city- 
unit  schools  on  the  basis  of  average  daily  membership.  Schools  in  city  adminis- 
trative units  are  administered  .separately  from  county  schools,  but  special  taxes  for 
city  units  must  be  levied  by  the  board  of  county  ( 


industrial  and  urban  during  the  late  nineteenth  and  early 
twentieth  centuries,  disparities  in  the  ability  of  local  units 
to  support  schools  increased,  and  many  local  units  that 
remained  rural  and  industrially  undeveloped  could  not 
support  the  minimum  term  required  by  the  constitution. 

As  a  result,  the  role  of  the  state  in  financing  schools 
continued  to  increase,  until  in  1933  the  state  assumed 
responsibility  for  financing  the  operating  expenses  of  the 
instructional  program  for  an  equal  eight-month  term  in  all 
schools.  Nevertheless,  the  problem  of  disparities  among 
local  units  has  remained  a  fundamental  problem  because 
local  units  are  responsible  for  building  and  maintaining 
school  facilities  and  because  local  units  have  continued  to 
supplement  state  school  funds. 

In  view  of  the  disparities  in  local  units'  ability  to 
support  schools,  how  effective  is  North  Carolina's  public 
school  finance  system  in  providing  a  general  and  uniform 
school  system  and  in  providing  equal  opportunities  to  all 
students?  A  full  answer  to  this  question  would  require  an 
evaluation  of  the  adequacy  and  quality  of  the  educational 
program  in  each  local  unit.  This  would  be  a  complex  and 
difficult  undertaking,  because  the  quality  of  schools  de- 
pends on  much  more  than  how  much  is  spent  or  how  many 
teachers  and  other  resources  are  available  in  the  schools. 
Most  studies  that  have  addressed  this  question  have  fo- 
cused simply  on  the  existence  of  disparities  in  local  or  total 
spending  per  student  among  the  units.  Surprisingly,  most 
of  these  studies  have  not  examined  the  relationship  be- 
tween total  spending  or  employment  and  income  or  tax 
base  of  the  units,  nor  have  they  adequately  analyzed  or 
explained  the  significance  of  the  disparities  they  found. 

This  article  will  examine  how  total  spending  for 
operating  expenses  varies  with  estimated  per-capita  in- 
come of  school  units  and  how  public  school  employment 
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(the  numbers  of  teachers,  teaching  assistants,  other  profes- 
sionals, and  support  and  administrative  personnel)  varies 
among  units.  Although  analyzing  spending  and  employ- 
ment cannot  reveal  much  about  the  quality  of  schools,  it  is 
a  necessary  first  step  in  trying  to  answer  questions  about 
uniformity  and  equality.  We  will  see  that  neither  spending 
nor  employment  is  an  adequate  indicator  of  resources  in 
the  public  schools,  particularly  when  one  considers  the 
needs  of  small  school  systems  or  small  high  schools. 

North  Carolina's 
School  Finance  System 

Between  1868  and  1931,  the  General  Assembly  as- 
signed to  counties  the  responsibility  for  raising  the  reve- 
nues needed  to  support  schools  for  the  minimum  term 
(which  was  four  months  until  1919,  when  it  was  increased 
to  six  months).  At  the  turn  of  the  century,  the  state  began 
to  assist  local  units  through  a  regular,  annual  appro- 
priation, distributed  on  a  per-student  basis,  and  through 
one  of  the  nation's  first  equalizing  grant  programs,  which 
distributed  state  funds  to  the  poorer  units  to  help  them 
attain  the  minimum  term.  Despite  these  equalizing  grants, 
disparities  in  spending  continued  to  exist  during  the  first 
decades  of  this  century  because  industrialization  and  ur- 
banization continued  to  occur  unevenly  throughout  the 
state. 

When  the  Great  Depression  jeopardized  the  contin- 
ued operation  of  the  schools,  the  General  Assembly  as- 
signed to  the  state  the  responsibility  for  financing  the 
statewide  system  of  schools  for  the  minimum  term.  In  1 93 1 
the  state  became  responsible  for  paying  the  operating 
expenses  for  instructional  programs  in  all  public  schools 
for  the  constitutional  minimum  term  of  six  months,  and  in 
1933  it  became  responsible  for  paying  those  expenses  for 
an  eight-month  term  (local  supplemental  taxes  for  school 
support  were  repealed,  but  local  units  were  authorized  to 
reenact  such  taxes  if  they  chose  to  do  so).'  Counties 
remained  responsible  for  building  and  maintaining  school 
buildings,  though  the  state  assisted  them  later  by  using 
state  school-bond  funds,  by  authorizing  local  sales  taxes 
and  earmarking  part  of  the  proceeds  for  school  construc- 
tion, and  by  appropriating  state  funds  under  the  School 
Facilities  Finance  Act  of  1987."* 

Since  1933  the  state  has  been  responsible  for  paying 
the  operating  expenses  of  the  instructional  program  for  a 
minimum  term,  now  set  at  nine  months.  Under  this  system. 


North  Carolina  Constitution,  Article  IX, 
Education 

Sec.  2.  Uniform  system  of  schools. 

(1)  General  and  uniform  system:  term.  The  General 
Assembly  shall  provide  by  taxation  and  otherwise  for  a 
general  and  uniform  system  of  free  public  schools,  which 
shall  be  maintained  at  least  nine  months  in  every  year, 
and  wherein  equal  opportunities  shall  be  provided  for  all 
students. 

(2)  Local  responsibility.  The  General  Assembly  may 
assign  to  units  of  local  government  such  responsibility  for 
the  financial  support  of  the  free  public  schools  as  it  may 
deem  appropriate.  The  governing  boards  of  units  of  local 
government  with  financial  responsibility  for  public  educa- 
tion may  use  local  revenues  to  add  to  or  supplement  any 
public  school  or  post-secondary  school  program. 


3.  1931  N.C.  Sess.  Laws  ch.  430  and  1933  N.C.  Sess.  Laws  ch.  562. 

4.  1987N.C.  Sess.  Laws  ch.  622. 


State  operating  funds  are  distributed  according  to  about 
eighty  allocation  formulas  that  are  intended  to  provide  the 
necessary  resources — teachers,  administrators,  supplies,  ^ 
transportation,  and  so  forth.  Unlike  formulas  used  in  other  ( 
states,  these  formulas  are  not  intended  to  calculate  a  certain  ' 
amount  of  state  funds  that  will  be  given  to  local  units  to 
spend.  Instead,  they  are  designed  to  provide  the  actual 
resources  needed  to  provide  the  standard  course  of  study. 
In  most  formulas  the  detemiination  of  need  is  based  on 
average  daily  membership  (ADM).  (There  are  exceptions, 
however,  such  as  transportation  funds,  which  are  distrib- 
uted according  to  approved  budgets  and  actual  costs.) 
Because  most  of  the  formulas  allocate  resources  rather 
than  funds,  and  because,  as  discussed  later,  costs  per 
student  of  providing  these  resources  can  vary  substantially 
from  one  unit  to  another,  state  spending  per  student  can 
vary  considerably  among  units. 

Counties  are  responsible  for  providing  funds,  in 
addition  to  any  state  funds  available  for  these  purposes,  to 
build  and  maintain  school  buildings,  and  they  have  chosen 
also,  in  varying  degrees,  to  improve  schools  through  addi- 
tional hiring  or  purchases  or  to  supplement  the  state  salary 
schedules  (the  state  salary  schedules  do  not  adjust  salaries 
for  differences  in  the  cost  of  living  or  for  the  wide  differ- 
ences in  the  general  salary  level  of  public  and  private 
employees  that  exist  in  different  areas  of  North  Carolina, 
particularly  between  rural  and  urban  areas).  Local  property  i 
taxes  used  to  support  schools,  including  supplemental  \ 
taxes  levied  within  city  school  unit  boundaries,  must  be 
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levied  by  counties,  because  school  units  do  not  have 
authority  to  levy  taxes. 

Although  the  basic  finance  system  devised  in  1931 
and  1933  is  still  in  place,  a  significant  new  element  was 
added  in  1985  with  the  adoption  of  the  Basic  Education 
Program.  Before  then,  there  was  no  standard  in  place  for 
determining  the  level  of  funding  the  state  would  provide 
for  the  minimum  temi — that  level  was  set  simply  by  the 
amount  of  funds  appropriated  by  the  General  Assembly 
and  distributed  through  allocation  formulas. 

The  new  approach  began  in  1984  when  renewed 
interest  in  improving  the  public  schools  led  the  General 
Assembly  to  adopt  a  policy  for  defining  the  state  "s  financial 
responsibility.  The  1984  General  Assembly  required  the 
State  Board  of  Education  to  develop  a  standard  course  of 
study  to  be  offered  to  every  child  in  the  state  and  specified 
the  state's  responsibility  for  financing  it: 

To  insure  a  quality  education  for  every  child  in  North 
Carolina,  and  to  assure  that  the  necessary  resources  are 
provided,  it  is  the  policy  of  the  State  of  North  Carolina  to 
provide  from  State  revenue  sources  the  instructional  ex- 
penses for  current  operation  of  the  public  school  system  as 
defined  in  the  standard  course  of  study.' 

This  policy  was  implemented  the  following  year 
with  the  enactment  of  the  Basic  Education  Program,  which 
was  to  be  phased  in  over  an  eight-year  period.  Under  the 
law,  the  Basic  Education  Program  "shall  describe  the 
education  program  to  be  offered  to  every  child  in  the  public 
schools."'' 

The  Basic  Education  Program  was  intended  to  be  a 
basic  program,  but  not  a  minimal  one.  The  law  provided 
that  "Instruction  shall  be  offered  in  the  areas  of  arts, 
communication  skills,  physical  education  and  personal 
health  and  safety,  mathematics,  inedia  and  computer  skills, 
science,  second  languages,  social  studies,  and  vocational 
education.  '  The  program  would  also  take  into  account  the 
needs  of  special  children  (children  with  disabilities  and 
academically  gifted  students,  for  example),  would  set 
competency  standards  by  grade  levels  in  each  area  of  the 
curriculum,  and  would  set  standards  for  student  perform- 
ance and  promotion,  support  programs,  staffing,  class  size, 
and  facilities." 

If  fully  implemented  by  the  1992-93  fiscal  year,  the 
Basic  Education  Program  will  have  provided  state  financing 
for  about  25,000  new  teachers,  support  personnel,  and 


Figure  1 

Sources  of  Funds  for  Public  Schools 

by  Purpose,  1987-88 
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Public  Schools:  Statistical  Profile  1989  (Raleigh.  N.C: 


administrators — an  increase  equal  to  23  percent  of  total 
school  employment  in  October,  1985 — and  annual  spend- 
ing from  state  sources  will  have  increased  by  $800  million, 
which  equals  29  percent  of  total  spending  and  44  percent 
of  state  spending  in  1984-85.  (The  1989  General  Assem- 
bly scaled  back  the  planned  appropriation  for  1989-90; 
whether  those  funds  will  be  restored  remains  to  be  seen.) 
The  program  has  been  incorporated  into  the  state's  alloca- 
tion formulas,  which  are  intended  to  supply  the  resources 
needed  to  provide  the  standard  course  of  study. 

Spending  and  Employment 

A  hallmark  of  North  Carolina's  school  finance  system 
is  that  the  state,  not  local  units,  is  responsible  for  financing 
the  instructional  program  in  public  schools,  and  therefore 
state  spending  accounts  for  a  large  proportion  of  total 
spending.  Of  the  total  amount  spent  for  operating  public 
schools  in  1987-88  (excluding  food  service  expenses  and 
construction  outlays),  73.9  percent  came  from  state  reve- 
nue sources,  5.0  percent  came  from  the  federal  govern- 
ment, and  21.1  percent  came  from  local  revenue  sources 
(see  Figure  l).**  For  regular  instructional  programs,  how- 
ever, state  funds  accounted  for  86.0  percent  of  the  total, 
while  local  funds  accounted  for  12.7  percent  and  federal 


5.  N.C.  Gen.  Stat.  §  115C-408(b). 

6.  N.C.GEN.STAT.§115C-81(al). 

7.  N.C.  Gen.  Stat.  §lt5C-81(b). 

8.  Id. 


9.  School  spending  and  employment  data  used  in  this  article  are  from 
Department  of  Public  Education.  North  Carolina  Public  Schools:  Statistical 
Profile  J989{RaleigKN.C.:  1989). 
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Figure  2 

Sources  of  Funds  for  Full-time  Positions 

as  of  October  1.1988 
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1989). 

Note:  Excludes  vocational  education  positions. 
"Includes  guidance  counselors,  psychologists,  librari- 
ans, audiovisual  technicians,  and  consultants. 


Figure  3 

Spending  per  Student  by  Source  of  Funds 

for  135  Units,  1987-88 
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Source:  N.C.  Dept.  of  Public  Education.  North  Carolina  Public 
Schools:  Statistical  Profile  /9S9  (Raleigh,  N.C:  1989). 


funds  accounted  for  1 .3  percent.  State  funds  also  accounted 
for  large  shares  of  spending  for  special  instructional  pro- 
grams (73.0  percent),  pupil  support  (6 1.6 percent), trans- 


portation (89.2  percent),  and  administration  (62.1  per- 
cent). Of  course,  these  percentages  reflect  only  the  initial 
phasing-in  of  the  Basic  Education  Program,  which  will 
increase  state  spending. 

Local  funds  accounted  for  the  largest  shares  of  spend- 
ing for  plant  maintenance  (94.6  percent)  and  plant  opera- 
tions (54.7  percent).  Federal  support  was  significant  only 
for  special  instructional  programs  (13.5  percent),  pupil 
support  (11.1  percent),  and  food  service  (44.4  percent). 

State  financial  support  is  even  more  important  in 
terms  of  the  number  of  full-time  positions  funded  (a  large 
share  of  local  funds  is  used  to  supplement  salaries  rather 
than  to  hire  additional  teachers).  Of  total  employment  in 
October.  1988  (excluding  vocational  education  positions, 
which  are  supported  by  a  combination  of  state  and  federal 
funds),  state  funds  accounted  for  88.6  percent  of  teacher 
positions,  while  federal  funds  accounted  for  4.8  percent 
and  local  funds  accounted  for  6.6  percent  (see  Figure  2). 
State  funds  accounted  for  95.0  percent  of  principal  and 
assistant  principal  positions,  77.7  percent  of  other  profes- 
sional positions  (guidance  counselors,  psychologists,  li- 
brarians, and  others),  and  84. 1  percent  of  teaching  assistant 
positions,  but  only  44. 1  percent  of  support  positions — 
clerical,  services,  and  laborer  positions. 

Variation  by  School  Unit 

As  noted  above,  local  school  units  are  permitted  to  use 
locally  collected  revenue  to  supplement  state  school- 
personnel  salaries  and  the  educational  program  financed 
by  the  state,  and  they  are  required  to  provide  and  maintain 
school  facilities.  The  question  arises,  therefore,  whether 
local  spending  varies  systematically  among  local  units 
according  to  variables  that  indicate  the  ability  of  the 
residents  to  support  their  schools  financially,  such  as  per- 
capita  income  or  tax  base.  This  section  will  examine  how 
total  spending  per  student  for  operations — from  state, 
local,  and  federal  sources — varied  with  estimated  per- 
capita  income  in  135  school  units  in  1987-88  (food  service 
expenditures  were  excluded).  A  later  section  will  examine 
variation  in  school  employment  by  per-capita  income. 

Per-capita  income  is  a  general  indicator  of  the  ability 
of  local  residents  to  pay  taxes  to  support  schools.  Property 
tax  base  is  another  indicator  of  this,  because  local  units  can 
increase  property  tax  rates  to  obtain  additional  revenue  for 
schools  (rates  of  local  retail  sales  taxes,  the  only  other 
substantial  local  tax  source,  are  set  by  state  law).  Although 
most  studies  of  school  spending  use  property  tax  base  as 
one  indicator  of  local  ability  to  support  schools,  the  prop- 
erty tax  base  (total  property  tax  assessed  valuation  per 
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Table  1 

Average  Total  Spending  and  Employment  per  Student 

in  135  Units  Grouped  by  Per-Capita  Income 


Number 

Total 

Teachers 

Employees 

of 

Spending 

per  100  ADM 

per  100  ADM 

Per-Capita  Income 

Units 

per  ADM^ 

Minimum 

Maximum 

1988-89 

1988-89 

Less  than  $9,000 

19 

$3,226 

$2,748 

$3,988 

6.0 

12.1 

$9,000-$  10,000 

22 

3,047 

2,754 

3,302 

5.8 

11.1 

$10,000-511,000 

21 

3,040 

2,681 

3,516 

5.7 

11.2 

$12,000-313,000 

15 

3,235 

2,820 

4,097 

5.9 

11.3 

$14,000  or  more 

16 

3,472 

3,321 

3,904 

6.1 

11.7 

Source:  Spending  and  employment  data  are  from  N.C.  Dept.  of  Public  Education,  North  Carolina  Public  Schools:  Statistical  Profile  J  989  (Raleigh,  N.C. :  1 989).  County 
incomedataareU.S.BureauofEconomic  Analysisestimates.  Income  forcity  units  wa.sestimated  from  county  estimates  based  on  the  1980  Census  Bureau  ( 
for  school  districts.  The  tabulation  excludes  units  in  Polk  and  Robeson  counties  that  have  merged  since  1987-88. 

^Total  spending  for  operations  from  state,  local,  and  federal  sources. 


capita  or  per  student)  can  be  misleading  because  of  differ- 
ences from  county  to  county  in  assessed  value  relative  to 
market  value  of  locally  assessed  property.  These  differ- 
ences occur  because  in  practice  counties  do  not  assess 
property  uniformly  according  to  market  value,  as  required 
by  law,  and  because  counties  revalue  property  in  different 
years  according  to  an  octennial  revaluation  cycle.  Assess- 
ment-sale price  ratio  studies  conducted  by  the  North  Caro- 
lina Department  of  Revenue  permit  a  rough  adjustment  for 
differences  in  assessed  value  of  locally  assessed  property 
relative  to  its  market  value. 

Although  this  article  reports  in  detail  how  spending 
and  employment  varied  with  per-capita  income,  I  also 
examined  how  county  school  unit  spending  and  employ- 
ment varied  with  the  level  of  county  adjusted  property  tax 
valuation  per  ADM.  In  general,  the  results  of  this  analysis 
were  similar  to  that  of  spending  and  employment  in  rela- 
tion to  per-capita  income,  in  that  variation  in  per-student 
assessed  valuation  in  county  units  did  not  result  in  large 
systematic  disparities  in  total  spending  per  student  or 
employment  per  hundred  ADM.'" 


10.  The  analysis  showed  that  variation  in  adjusted  property  tax  valuation 
per  ADM  was  not  correlated  strongly  with  county  units'  per-student  total 
spending  from  all  sources,  total  employment  per  hundred  ADM,  or  number  of 
teachers  per  hundred  ADM.  Adjusted  property  lax  valuation  per  ADM  varied 
much  more  than  per-capita  income,  from  $97,099  in  Hoke  County  to  S804.97 1 
in  Dare  County.  (Total  spending  per  student  for  operations  from  all  sources  in 
these  two  counties  was  $2,743  and  52,97.1.  respectively,  a  difference  of  8.4 
percent.)  However,  ninety  of  the  one  hundred  counties  had  adjusted  propen\  tax 
valuations  per  student  below  $350,000,  and  in  seventy-one  counties  the  valuation 
per  student  was  less  than  $2.50,000. 

Average  total  spending  for  operations  from  all  sources  in  county  units, 
classified  according  to  per-student  valuation,  was  as  follows  (the  number  of  units 
in  each  classification  is  shown  in  parentheses): less  than  $150,000:  $2,91.'i  (21 ); 
$150,OOOto$200,000:  $3. 155(29):  $200.()00lo$2.50.000:$3.074(21);$2.«i0.000 
to  $300,000:  $3,292  (7);  $300,000  to  $350,000:  $3,211  (11);  $350,000  to 


The  only  available  estimates  of  per-capita  income  in 
the  thirty-five  city  school  units  that  existed  in  1987-88  are 
census  estimates  for  1 979  (city  units  are  not  part  of  munici- 
pal governments,  and  their  boundaries  seldom  match 
municipal  boundaries).  Those  estimates  show  that  in  1979 
per-capita  income  in  city  school  units  was  usually  differ- 
ent— either  higher  or  lower — than  per-capita  income  for 
the  county  as  a  whole.  Therefore,  1986  per-capita  income 
estimates  for  counties  were  adjusted  by  the  ratio  of  city 
school  unit  to  county  income  in  1979  to  obtain  estimated 
per-capita  income  of  city  school  units  in  1986. 

Figure  3  shows  average  total  spending  for  operations 
from  all  state,  local,  and  federal  sources  per  student  (ADM) 
in  1987-88  for  135  school  units  grouped  by  estimated  per- 
capita  income  (see  Table  1  also).  The  sixteen  units  whose 
per-capita  income  was  highest  (above  $14,000)  had  the 
highest  average  total  spending  per  student  ($3,471),  but 
average  spending  for  that  group  exceeded  spending  in  the 
nineteen  lowest-income  units  ($3,226)  by  only  7.6  percent. 
On  the  whole,  average  total  spending  did  not  vary 
significantly  according  to  per-capita  income  of  the  groups. 

The  statistical  correlation  between  income  and  total 
spending  per  student  in  individual  units  was  slightly  posi- 
tive, but  for  the  1 19  units  with  incomes  below  $14,000,  it 
was  slightly  negative.  However,  in  both  cases  the  correla- 
tion between  per-capita  income  and  spending  was  weak — 

$400,000:  $3,096  (4);  and  $400,000  or  higher:  $3,271  (7).  The  average  for  all 
counties  was  $3, 1 09.  Per-student  valuation  explained  only  6  percent  of  variation 
in  total  spending. 

The  average  number  of  teachers  per  hundred  ADM  in  counties  classified 
according  to  per-student  valuation  was  as  follows:  less  than  $1,SO,000:  5.62; 
$  1 50.000 to  $200,000: 5.87;  $200,000  to  $250,000: 5.69;  $250,000  to  $300,000: 
5.80;  $300,000  to  $350,000:  5.93;  $350,000  to  $400,000:  5.90;  and  $400,000  or 
higher:  6.00.  The  average  for  all  counties  was  5.79.  Per-student  valuation 
explained  only  5  percent  of  variation  in  number  of  teachers  per  hundred  ADM. 
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it  explained  only  7  percent  of  the  variation — and  there  was 
considerable  variation  at  every  income  level.  For  example, 
of  the  thirty  units  with  highest  income,  eleven  ranked 
higher  than  20th  in  total  spending  per  student,  but  eleven 
ranked  below  50th,  and  five  ranked  below  100th.  Of  the 
thirty  units  with  lowest  income,  nine  ranked  100th  or 
lower,  but  eleven  ranked  50th  or  higher,  and  five  ranked 
20th  or  higher  (two  of  these  units  ranked  second  and  third, 
respectively). 

Average  per-student  spending  from  local  sources  did 
increase  with  per-capita  income — from  $414  to  $975  for 
the  lowest-  and  highest-income  units,  respectively  (see 
Figure  3).  However,  average  spending  from  both  state  and 
federal  sources  tended  to  be  higher  in  units  with  low  per- 
capita  income,  thus  offsetting  or  reducing  average  differ- 
ences due  to  local  spending.  Comparing  averages  for  the 
lowest-  and  highest-income  units,  average  state  spending 
per  student  was  $2,570  and  $2,370,  respectively,  while 
average  federal  spending  was  $24 1  and  $125,  respectively . 

What  Do  Spending  Figures 
Mean? 

Rather  than  examining  the  relationship  between  spend- 
ing and  per-capita  income,  some  previous  studies  have 
focused  simply  on  the  existence  of  disparities  in  local  or 
total  spending  per  student  among  individual  school  units. 
They  have  pointed  out,  for  example,  the  large  differences 
in  spending  from  local  sources  or  the  large  differences  in 
total  spending  between  the  units  with  the  highest  and 
lowest  total  spending. 

However,  the  mere  existence  of  disparities  in  spend- 
ing is  not  inherently  meaningful.  In  1987-88  the  unit  with 
the  highest  total  spending  was  the  Tryon  city  unit,  where 
total  spending  per  student  was  $4,124  (this  unit,  which  had 
527  students  in  ADM,  has  since  merged  with  Polk  County 
schools).  The  unit  with  lowest  total  spending  was  Onslow 
County,  which  spent  $2,645  per  student.  Thus,  total  spend- 
ing per  student  was  56  percent  higher  in  Tryon  than  in 
Onslow  County. 

But  this  variation  was  due  in  part  to  differences  in 
state  funds,  not  merely  to  differences  in  local  spending. 
Tryon  accounted  for  $2,692  per  student  in  state  funds,  28 
percent  higher  than  the  level  in  Onslow  County  ($2,097). 
Even  if  Onslow  County  had  spent  the  same  amount  per 
student  from  local  sources  as  Tryon  did,  the  latter  still 
would  have  had  total  spending  37  percent  higher  than  that 
of  Onslow  County.  Furthermore,  Onslow  County's  low 
standing  cannot  be  accounted  for  by  low  per-capita  in- 
come— forty-two  of  the  counties  had  lower  per-capita 


income  in  1986.  In  fact,  the  state's  top-spending  units      / 
included  county  units  of  some  of  the  poorest  counties —     V 
five  of  the  top  twenty  units  in  total  spending  ( and  four  of  the 
top  ten  county  units)  had  per-capita  incomes  below  $9,000 
(see  Table  2). 

Some  past  analyses  have  focused  simply  on  the  large 
disparities  that  exist  in  local  spending  per  student.  In 
1987-88,  local  spending  per  student  varied  from  $286  in 
Fairmont  city  schools  to  $1,534  in  Chapel  Hill-Carrboro 
city  schools  (the  statewide  average  was  $584  per  student). 
But  even  if  all  local  units  spent  the  same  amount  per 
student  from  local  sources,  there  still  would  be  large  unit- 
to-unit  differences  in  total  spending  because  of  differences 
in  spending  from  state  funds.  (As  discussed  earlier,  state  al- 
location formulas  are  designed  to  provide  resources  to 
local  schools,  not  to  provide  a  certain  amount  of  funds.  As 
a  result,  state  funds  allocated  to  local  schools  can  vary 
considerably  on  a  per-student  basis.)  For  example,  in 
1987-88,  state  spending  per  student  varied  from  a  low  of 
$2,097  in  Onslow  County  to  a  high  of  $2,967  in  Hyde 
County,  a  difference  of  41  percent.  If  in  1987-88  all  135 
units  had  spent  from  local  sources  an  amount  equal  to  the 
statewide  average  for  local  spending  per  student,  the  dif- 
ference in  total  per-student  spending  between  the  lowest- 
and  highest-spending  units  would  have  been  46  percent. 

Differences  in  spending  are  also  not  very  meaningful 
in  telling  us  about  the  adequacy  of  resources  available  in 
local  educational  programs.  This  is  true  for  several  rea- 
sons. The  most  important  reason  is  that  state  allocation 
formulas  are  designed  to  provide  resources  to  the  schools 
without  regard  to  the  costs  of  such  resources,  and  the  cost 
per  student  of  those  resources  can  vary  considerably.  For 
example,  a  large  county  with  a  dispersed  student  popula- 
tion will  have  much  higher  transportation  costs  per  student 
than  a  small,  urban  unit.  Likewise,  heating  costs  for  a 
school  in  the  mountains  will  be  higher  than  for  a  school  in 
the  coastal  areas.  The  cost  of  providing  teachers  from  state 
funds  varies  because  state  salaries  are  based  on  teachers' 
education  and  experience.  Units  with  low  turnover  of 
teachers  may  account  for  more  state  funds  per  student  for 
teacher  salaries  because  their  more  experienced  teachers 
receive  higher  state  salaries. 

High  per-student  spending  from  local  sources  may  be 
misleading  if  it  is  due  to  large  salary  supplements.  Some 
urban  units  may  supplement  the  state  salary  schedule 
because  prevailing  wage  and  salary  levels  tend  to  be  higher 
in  cities  than  in  rural  areas — they  have  to  supplement  state 
salaries  to  make  school  salaries  more  competitive  in  the 
local  labor  market.  Spending  local  funds  to  supplement 
salaries,  as  opposed  to  using  them  to  hire  additional  em- 


Table  2 

Total  Spending  for  Operations 

from  State,  Federal,  and  Local  Sources,  1987-88 
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Estimated 

Estimated 

Average 

1986 

Rank 

Total 

Average 

1986 

Rank 

Total 

Daily 

Per-Capita 

in 

Spending 

Daily 

Per-Capita 

in 

Spending 

Unit                   Membership 

Income 

Income" 

per  ADM 

Unit 

Membership 

Income 

Income" 

per  ADM 

Asheville 

4.731 

$13,418 

24 

$4,097 

Sampson 

6,536 

$9,171 

113 

$3,191 

Hyde 

945 

8,401 

126 

3,988 

Pitt 

16,818 

11,604 

55 

3,190 

Swain 

1.619 

8,027 

130 

3,918 

Lenoir 

6,296 

10,760 

79 

3,186 

Chapel  Hill- 

Moore 

8,892 

14,339 

14 

3.179 

Carrboro 

3.449 

17,287 

1 

3.904 

Bladen 

5,969 

8,632 

125 

3.178 

Greensboro 

20.616 

16.174 

5 

3.864 

Burke 

12,132 

11,095 

70 

3.177 

HighPoint 

8.017 

14,537 

12 

3,765 

Madison 

2,676 

8,291 

127 

3.171 

Durham  City 

8..371 

10.927 

74 

3,745 

Hickory 

4,334 

15,948 

6 

3.162 

Salisbury 

2.423 

13.402 

26 

3,722 

Edgecombe 

5,109 

9,529 

107 

3.161 

Statesville 

3,071 

13.603 

21 

3.719 

Mooresville 

2,208 

14,430 

13 

3,154 

Polk'' 

1.997 

14,217 

16 

3,692 

Person 

5.323 

9.966 

95 

3.144 

Elkin 

983 

14,950 

10 

3,679 

Lee 

7,414 

12,334 

38 

3,143 

Tyrrell 

761 

7,117 

134 

3.662 

Mitchell 

2,375 

9,735 

99 

3.142 

Mecklenburg 

73.422 

16,786 

2 

3,576 

Watauga 

4.448 

9,678 

103 

3,141 

Forsyth 

38.179 

16.282 

4 

3.530 

Kings  Mountain        3.819 

11,727 

52 

3,137 

Greene 

2.817 

8.233 

128 

3,526 

Asheboro 

3,503 

13.506 

23 

3,134 

Haywood 

7.397 

11.276 

66 

3.516 

Reidsville 

3,663 

11,715 

54 

3,132 

Graham 

1,320 

8,021 

131 

3,515 

Kinston 

4,766 

12,073 

43 

3,128 

Orange 

5.074 

15,032 

8 

3,506 

Rocky  Mount 

5,253 

14,994 

9 

3.121 

Gates 

1.638 

10,011 

93 

3.493 

Hertford 

4,153 

9.494 

108 

3.116 

Perquimans 

1.854 

8.741 

123 

3.486 

Scotland 

7,362 

10,105 

91 

3.115 

Jones 

1.612 

8.166 

129 

3,468 

Goldsboro 

4,698 

10,643 

81 

3.111 

Durham 

17.375 

14,786 

11 

3.468 

Tarboro 

3,102 

12.054 

45 

3.111 

Camden 

1.071 

10,405 

85 

3.461 

Pamlico 

2,042 

10.223 

87 

3.108 

Currituck 

2.289 

10.562 

83 

3.450 

Western 

Shelby 

3,450 

13,997 

17 

3.443 

Rockingham 

3,527 

11,443 

61 

3.097 

Guilford 

23.719 

15,733 

7 

3.426 

Wilson 

12,091 

12,316 

39 

3.094 

Monroe 

2.974 

12.289 

40 

3.396 

Clay 

1.185 

8,742 

122 

3.092 

Burlington 

6.385 

12.772 

35 

3.394 

Transylvania 

3,928 

11,327 

63 

3.078 

Wake 

59.292 

16.666 

3 

3,390 

Clinton 

2,761 

11,014 

73 

3.072 

Chowan 

2.490 

10,106 

90 

3,353 

Chatham 

5,659 

12,749 

36 

3.065 

Weldon 

1.311 

11,740 

51 

3,351 

Kannapolis 

4,260 

11,796 

50 

3.061 

Buncombe 

21,625 

12.587 

37 

3.345 

Montgomery 

4,242 

9,846 

97 

3.061 

Thomasville 

2,302 

11.297 

64 

3.322 

Brunswick 

8,491 

9,624 

105 

3.036 

Albemarle 

1.938 

11,479 

60 

3,304 

Catawba 

12,674 

13,312 

27 

3.035 

Northampton 

4.029 

10,195 

88 

3.302 

Yancey 

2,600 

8,950 

118 

3,030 

Alleghany 

1.617 

9.703 

101 

3.302 

Stokes 

6,474 

10,820 

77 

3.025 

Lexington 

3.087 

13,178 

28 

3.292 

Washington  County  2,934 

9,299 

110 

3.022 

Mount  Airy 

1.985 

12.826 

32 

3.289 

Yadkin 

4,759 

11,342 

62 

3.012 

Hendersonville 

1.610 

13.775 

18 

3,283 

Halifax 

6,618 

9,711 

100 

2.992 

Avery 

2.627 

9.272 

111 

3.278 

Cabarrus 

12,319 

12,808 

33 

2,991 

Macon 

3.353 

10.820 

78 

3.258 

Cleveland 

8,102 

11,126 

69 

2,981 

Roanoke  Rapids 

2,768 

13.693 

20 

3,255 

Dare 

2,851 

11,575 

56 

2,973 

New  Hanover 

18.888 

12.796 

34 

3,240 

Granville 

6,669 

10,172 

89 

2.972 

Rockingham 

3.504 

11.821 

48 

3,236 

Pasquotank 

5,273 

10,702 

80 

2,972 

Newton 

2.849 

14.231 

15 

3,234 

Rutherford 

9,927 

10,616 

82 

2,972 

Jackson 

3.718 

9.736 

98 

3.225 

Suny 

7,722 

12.274 

41 

2,970 

Martin 

5,185 

10,321 

86 

3.215 

Duplin 

7,920 

8.905 

120 

2,963 

Warren 

3,005 

8,672 

124 

3,204 

Columbus 

7,950 

8.906 

119 

2.955 

Ashe 

3,743 

9,163 

114 

3,201 

Continued 

'  on  next  page 
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Estimated 
Average  1986  Rank  Total 

Daily  Per-Capita         in  Spending 

Membership  Income  Income"  per  ADM 


Franklinton 

1,331 

$  9,035 

116 

$2,951 

Caldwell 

11,964 

11,084 

71 

2,950 

Whiteville 

2,708 

11,017 

72 

2,943 

Wilkes 

10,437 

11,168 

68 

2,939 

Henderson 

8,311 

13,413 

25 

2,938 

Pender 

4,776 

9,699 

102 

2.936 

Stanly 

6,631 

11,810 

49 

2.933 

Craven 

13,963 

11,277 

65 

2,931 

Eden 

4,037 

11,726 

53 

2,929 

Wayne 

13,222 

10,882 

76 

2.925 

Bertie 

4,250 

9,675 

104 

2.925 

Alexander 

4.786 

11.530 

59 

2.922 

Beaufort 

4,277 

10,006 

94 

2.917 

Rowan 

13.647 

12,096 

42 

2.908 

Washington  City 

3.871 

11,867 

47 

2.904 

Anson 

4.945 

9,153 

115 

2.900 

Harnett 

11,732 

8.974 

117 

2,896 

Davie 

4,749 

12,945 

31 

2,893 

Cumberland 

43,625 

10,884 

75 

2,890 

Franklin 

4,576 

9,551 

106 

2.882 

Nash 

11,223 

13,130 

30 

2,875 

Lincoln 

8,690 

11,532 

58 

2,873 

Cherokee 

3,719 

8,758 

121 

2,855 

Alamance 

10,398 

13,704 

19 

2,848 

Vance 

7,435 

9,881 

96 

2,846 

Caswell 

3,725 

7,493 

133 

2.842 

Robeson' 

14,325 

7,899 

132 

2,839 

Union 

12.130 

13,594 

22 

2,831 

Gaston 

30.606 

12.058 

44 

2,823 

McDowell 

6.504 

9,453 

109 

2,821 

Iredell 

10,529 

13.130 

29 

2.820 

Johnston 

14,416 

10.559 

84 

2,811 

Carteret 

7,666 

11.190 

67 

2,799 

Richmond 

8,691 

9,244 

112 

2.754 

Hoke 

4,964 

7,097 

135 

2.748 

Randolph 

13,212 

11,563 

57 

2.685 

Davidson 

16,019 

11,904 

46 

2.681 

Onslow 

16,977 

10,103 

92 

2,645 

Source:  Spending  and  employment  data  are  from  N.C.  Dept.  of  Public  Education. 

North  Carolina  Public  Schools:  Statistical  Profile  1989  (Raleigh,  N.C:  1989). 

County  income  data  are  U.S.  Bureau  of  Economic  Analysis  estimates.  Income  for 

city  units  was  estimated  from  county  estimates  based  on  the  1 980  Census  Bureau 

estimates  for  school  districts. 

^Out  of  135.  with  I  as  highest  rank. 

''Includes  Tryon  City,  which  had  the  highest  total  spending  in  1 987-88  ($4. 1 24 ) 

before  being  merged  with  Polk  County  schools. 

■"Includes  Fairmont,  Lumbenon.  Red  Springs,  and  St.  Pauls  city  units,  which  have 

been  merged  with  Robeson  County  schools. 

ployees,  does  not  necessarily  mean  that  the  educational 
program  is  better  than  in  units  that  do  not  supplement  state 
salaries. 


Another  reason  why  differences  in  spending  can  be 
misleading  is  that  the  costs  per  student  of  providing  specific 
resources  vary  greatly  with  the  size  of  a  unit,  and  in  particu- 
lar with  the  size  of  high  schools.  The  size  of  high  schools  is 
especially  important  in  small  units  (in  1987-88,  eleven 
units  had  fewer  than  500  high  school  students,  and  twenty- 
seven  had  fewer  than  800  students).  Because  the  per- 
student  cost  of  resources  varies  with  size,  the  amount  of 
spending  can  be  misleading  as  an  indicator  of  the  adequacy 
of  resources  in  these  small  units. 

In  1988  total  enrollment  varied  from  1 ,07 1  in  Camden 
County  (which  had  249  students  in  grades  10  through  12)  to 
73,422  in  Mecklenburg  County,  which  also  was  the  county 
with  highest  per-capita  income  ($16,786).  Total  spending 
per  student  was  almost  as  high  in  Camden  County  ($3,461) 
as  in  Mecklenburg  County  ($3,575),  and  in  some  small, 
rural  counties  ( Hyde,  Swain,  and  Tyrrell )  per-student  spend- 
ing exceeded  that  of  Mecklenburg  County.  Some  small  city 
school  units  also  have  relatively  high  per-capita  spending. 

But  there  are  several  reasons  why  high  per-student 
spending  may  not  permit  these  small  systems  to  provide  an 
educational  program  as  adequate  as  those  in  larger  units  that 
have  equal  per-student  spending.  For  example,  the  state 
allocation  formula  for  regular  high  school  teachers  provides 
one  teacher  per  thirty  students.  A  small,  rural  county  with 
only  400  high  school  students  would  be  entitled  to  only  1 3.5 
regular  classroom  teachers  (additional  teachers  for  teaching 
math,  science,  and  vocational  courses  and  for  instructional 
support  and  "program  enhancement,"  for  example,  are 
provided  through  other  formulas  that  cannot  be  calculated 
for  a  hypothetical  school).  This  number  of  teachers  would 
not  permit  a  wide  range  of  course  offerings  in  comparison 
with  that  of  a  2000-student  high  school,  which  would  be 
entitled  to  66.5  regular  classroom  teachers. 

Another  reason  is  that  certain  overhead  expenses  must 
be  provided  in  every  unit  regardless  of  size.  For  example, 
the  state  government  provides  funds  to  pay  a  basic  salary  for 
one  superintendent  in  each  unit,  but  on  a  per-student  basis 
that  salary  expense  is  much  higher  in  small  units  than  in 
large  units.  Conversely,  large  units  can  provide  central  staff 
services  at  a  relatively  low  cost  per  student. 

Finally,  it  should  be  noted  that  a  unit  may  have  an 
adequate  level  of  spending  for  instructional  programs  but 
inadequate  school  buildings  and  facilities,  which  are  the 
financial  responsibility  of  local  units.  (Spending  for  school 
construction  is  not  included  in  any  of  the  figures  included  in 
this  article.) 

In  summary,  per-student  spending  is  not  a  meaningful 
indicator  of  the  adequacy  or  equality  of  educational  re- 
sources among  local  units.  A  more  meaningful  indicator  is 
the  number  of  employees  per  student — it  is  more  meaning- 
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ful  to  know  how  many  teachers,  teaching  assistants,  and 
guidance  counselors,  for  example,  are  available  in  the 
schools  than  to  know  merely  how  much  money  is  spent. 

Employment 

Figure  4  shows  average  employment  per  hundred 
ADM  in  1 988-89  for  units  grouped  by  estimated  1 986  per- 
capita  income.  Units  with  lowest  per-capita  income  had  the 
highest  average  number  of  employees,  but  differences 
among  all  the  groups  were  not  very  large.  Units  where  per- 
capita  income  was  less  than  $9,000  had  an  average  of  1 2. 1 
employees,  compared  with  an  average  of  11. 7  employees 
in  units  that  had  the  highest  incomes.  Units  with  the  highest 
incomes  had  slightly  more  teachers  per  hundred  ADM  on 
average  than  other  units  ( the  difference  between  the  lowest 
and  highest  units  represented  student-teacher  ratios  of  1 6.3 
and  16.6.  respectively),  but  overall  the  differences  were 
small. 

If  we  examine  the  number  of  employees  directly 
involved  with  students  (teachers,  other  professionals,  and 
teaching  assistants),  the  number  per  hundred  ADM  varied 
on  average  from  8.0  in  units  where  per-capita  income  was 
between  $9,000  and  $10,000,  to  8.6  in  units  where  per- 
capita  income  was  highest,  a  difference  of  7.5  percent.  The 
category  of  employee  that  was  most  closely  associated 
with  per-capita  income  was  "other  professionals" — guid- 
ance counselors,  psychologists,  librarians,  and  so  forth. 
The  number  of  other  professionals  per  hundred  ADM  was 
0.58  on  average  in  units  where  per-capita  income  was 
lowest,  and  0.74  in  units  where  per-capita  income  was 
highest. 

The  relative  equality  in  average  number  of  teachers 
per  hundred  students  came  about  despite  the  fact  that 
higher-income  units  provided  more  teachers  from  local 
revenue  sources  than  did  lower-income  units.  This  is  due 
mainly  to  the  equalizing  effect  of  federally  supported 
teacher  positions  financed  by  programs  that  favor  poorer 
units.  The  lowest-income  units  also  had  more  state-financed 
teacher  positions  per  hundred  students.  The  units  with 
lowest  income  provided  from  local  funds  on  average  0.18 
teachers  per  hundred  ADM.  while  those  with  highest  per- 
capita  income  provided  0.67  teachers  per  hundred  ADM 
(the  latter  was  considerably  higher  than  the  average  for  all 
other  groups  of  units). 

Although  federal  spending  constitutes  a  small  per- 
centage of  total  spending — 5.0  percent,  compared  with 
21.1  percent  for  local  spending — it  has  a  disproportionate 
effect  in  equalizing  the  number  of  teachers,  because  a  large 
share  of  federal  funds  is  used  to  hire  teachers.  Of  all  full- 
time  teacher  positions,  as  noted  earlier,  federal  funds 
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Source:  N.C.  Dept.  of  Public  Education,  Norlli  Carolina  Public 
Schools: Sraiisrical Profile I9S9 (Raleigh.N.C:  \9H9). 

accounted  for  4.8  percent,  and  local  funds  accounted  for 
6.6  percent.  And  for  all  units,  the  average  number  of 
federally  funded  teacher  positions  (0.30  per  hundred  ADM) 
was  close  to  the  average  number  of  locally  funded  posi- 
tions (0.34  per  hundred  ADM).  (However,  federally  funded 
teacher  positions  are  likely  to  be  in  special,  rather  than 
regular,  instructional  programs.) 

Just  as  spending  per  student  can  be  a  misleading 
indicator  of  the  adequacy  of  educational  programs,  the 
number  of  employees  per  student  also  can  be  misleading, 
especially  when  considering  small  units  and  small  high 
schools.  Take,  for  example,  a  small  high  school  with  400 
students  (perhaps  in  a  small  county  or  city  unit)  and  one 
with  2,000  students,  each  of  which  has  six  teachers  per 
hundred  students  (that  is,  a  student-teacher  ratio  of  16.7). 
The  24  teachers  in  the  smaller  school  would  not  be  able  to 
provide  as  full  a  curriculum  as  the  1 20  teachers  in  the  larger 
school  could.  Large  units  also  may  be  able  to  take  advan- 
tage of  scale  economies  in  providing  central  services  and 
support  programs. 

Conclusion 

In  North  Carolina  the  state  is  responsible  for  financing 
the  operating  expenses  of  the  instructional  program  in 
public  schools  for  the  constitutionally  required  term.  The 
extent  of  the  state's  responsibility  is  defined  by  the  policy 
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stated  in  law  in  1984 — the  state  will  be  responsible  for 
the  instructional  expenses  needed  to  provide  the  stan- 
dard course  of  study  that  should  be  available  to  every 
child.  That  policy  was  incorporated  into  law  as  the  Basic 
Education  Program,  which  further  defined  the  standard 
course  of  study  that  the  state  would  finance.  Financing  the 
standard  course  is  accomplished  through  the  state's  al- 
location formulas,  which  are  intended  to  channel  to  schools 
the  various  resources  required  to  provide  the  standard 
course. 

Despite  the  fact  that  local  units  are  allowed  to  supple- 
ment state  funds,  this  article  has  shown  that  North  Caro- 
lina's system  of  school  finance,  unlike  the  systems  in  many 
other  states,  does  not  result  in  large  systematic  disparities 
in  total  spending  per  student  for  operating  expenses  or  in 
employees  per  hundred  students  between  units  with  low 
and  high  per-capita  incomes.  Although  disparities  in  spend- 
ing and  employment  exist  among  individual  units  (at  all 
levels  of  per-capita  income),  these  disparities  are  only 
weakly  correlated  with  estimated  per-capita  income  of  the 
units.  In  fact,  some  of  the  units  with  lowest  per-capita 
income  rank  near  the  top  in  total  spending  and  employment 


per  student,  while  some  units  with  relatively  high  per- 
capita  income  rank  near  the  bottom. 

As  this  article  has  discussed,  however,  differences  in 
spending  among  units  can  be  a  misleading  indicator  of  the 
resources  available  in  schools  and  of  the  general  adequacy 
of  educational  programs,  especially  when  small  units  are 
compared  with  larger  units.  Employinent  per  hundred 
students,  a  better  indicator  of  resources  available,  is  much 
more  uniform  among  units  than  is  spending  per  student 
and  tends  to  be  slightly  higher  in  lowest-income  units. 
However,  employment  also  can  be  a  misleading  indicator 
for  small  units,  where  a  minimum  number  of  teachers  is 
required  to  provide  an  adequate  high  school  curriculum 
and  where  the  lack  of  scale  economies  may  make  it  difficult 
to  provide  a  full  range  of  programs  and  support  services. 

In  summary,  measures  such  as  spending  and  employ- 
ment per  student  cannot  alone  answer  the  question  of 
whether  the  state's  allocation  formulas  are  being  suc- 
cessful in  carrying  out  the  intent  of  the  Basic  Educa- 
tion Program,  which  is  to  ensure  that  every  school  has 
resources  adequate  to  provide  the  standard  course  of 
study.  ■ 


New  Certificate  of  Excellence  Holders 


Three  additional  school  administrative  units  in  North 
Carolina  have  been  awarded  the  coveted  Certificate  of 
Excellence  in  Financial  Reporting.  Each  year  the  Associa- 
tion of  School  Business  Officials,  International  awards  the 
certificate  to  school  units  for  outstanding  annual  financial 
reports.  Fewer  than  0.5  percent  of  all  school  units  in  the 
nation  have  earned  the  certificate.  The  following  North 
Carolina  units  received  the  award  for  the  fiscal  year 
ending  June  30,  1988  (an  asterisk  indicates  a  first-time 
winner): 

Asheville  City  School  System 
Catawba  County  School  System* 
Charlotte-Mecklenburg  School  System 
Hickory  City  School  System* 
Yancey  County  School  System* 

Interest  in  this  program  has  increased  in  recent  years. 
For  1984,  only  one  unit  received  the  award.  By  1986,  two 


had  received  it,  and  now  the  number  of  holders  has  in- 
creased to  five. 

Hickory  City  School  System  also  received  the 
Certificate  of  Achievement  for  Excellence  in  Financial 
Reporting,  issued  by  the  Government  Finance  Officers 
Association  of  the  United  States  and  Canada.  Charlotte- 
Mecklenburg  School  System  and  the  Asheville  City  School 
System  had  previously  earned  the  coveted  Certificate  of 
Achievement.  They  are  among  thirty-five  governmental 
units  in  North  Carolina  that  have  earned  the  certificate, 
including  seventeen  cities,  fourteen  counties,  and  one 
council  of  governments. 

Both  the  Certificate  of  Excellence  in  Financial  Re- 
porting and  the  Certificate  of  Achievement  for  Excellence 
in  Financial  Reporting  must  be  earned  each  year.  For  more 
information  on  these  programs,  see  S.  Grady  Fullerton, 
"How  a  School  Administrative  Unit  Can  Upgrade  Its 
Financial  Reporting,"  School  Law  Bulletin  20  (Winter 
1989):  \A-\^.—^S.  Grady  Fullerton 


The  Validity  of  Single-Sex  and 
Coed,  Interscholastic  Sports  Teams 


by  Thomas  H.  Thombwg 


LJ  ince  1972  the  proportion  of  high  school  athletes  who 
are  women  has  grown  nationally  from  7  percent  to  about 
35  percent.'  In  1971  North  Carolina  offered  high  school 
state  championships  to  women  in  two  sports,  golf  and 
tennis.  Today  North  Carolina's  women  compete  for  state 
crowns  in  ten  sports.-  During  the  same  period,  rules  seg- 
regating high  school  interscholastic  sports  by  gender  have 
been  attacked  in  courts  across  the  country.  Women  have 
won  the  right  to  compete  with  men  in  high  school  base- 
ball, basketball,  wrestling,  football,  cross-country  running 
and  skiing,  golf,  soccer,  and  tennis.  And  in  one  instance, 
a  male  athlete  successfully  challenged  a  rule  barring  him 
from  a  female-only  high  school  volleyball  team. 

Given  these  trends,  how  should  a  North  Carolina 
school  administrator  respond  to  the  following  hypotheti- 
cal situations? 

i )  It  is  late  summer,  and  for  the  first  time  in  the 
school's  history,  a  woman  shows  up  for  foot- 
ball tryouts.  Should  she  be  allowed  to  try  out? 

2)  The  high  school  has  men's  and  women's  bas- 
ketball. The  most  outstanding  member  of  last 
year's  junior  high  women's  basketball  team 
wishes  to  compete  for  a  spot  on  the  men's  high 
school  squad  this  season.  Must  she  be  allowed 
to  try  out? 

3)  The  school  sponsors  a  volleyball  team  only  for 
women.  May  a  male  student  try  out  or  play  for 
the  team? 


'  School  : 


Ttie  author  is  a  graduate  of  the  University  of  Michigan 
will  join  the  faculty  of  the  Institute  of  Government  this  summer. 

1 .  "Fascinating  Facts."  Univ.  of  Calif.  Berkeley  Wellness  Letter  5  (July 
1989):  1. 

2.  N.C,  High  School  Athletic  Ass'n,  1988-89  Handbook  (Chapel  Hill, 
N.C.;  NCHSAA,  1988),  12. 


4)  The  school  offers  tennis  for  men  and  women. 
Funding,  coaching,  and  access  to  facilities  are 
comparable  in  each  program.  Every  year,  it 
seems,  the  men's  squad  has  the  minimum  num- 
ber of  players  and  does  poorly  in  competition. 
The  women's  program,  however,  has  been  very 
successful,  producing  champion  after  champion. 
One  young  man  wants  to  play  with  the  women's 
team.  He  feels  that  practice  time  will  be  more 
profitable  because  of  the  team's  high  goals. 
And  he  thinks  play  against  other  schools  will 
be  better  because  opponents  are  excited  about 
competing  against  one  of  the  state's  best  tennis 
programs.  Can  he  try  out  for  the  team? 

Three  of  the  above  hypothetical  situations  have  been 
addressed  by  courts.'  They  are  (1)  women  playing  men's 
sports  when  no  comparable  women's  team  is  offered,  (2) 
women  playing  men's  sports  when  there  are  comparable 
women's  teams,  and  (3)  men  playing  women's  sports 
when  no  men's  team  in  a  particular  sport  is  offered.  A 
fourth  area — men  playing  on  women's  teams  when  com- 
parable men's  teams  exist — has  not  produced  any  pub- 
lished cases.  This  article  examines  the  legal  issues  of 
coed  and  single-sex  sports  competition  in  each  of  these 
areas.^ 


3.  No  published  cases  address  sex  discrimination  in  high  school  sports 
in  North  Carolina.  The  United  States  Supreme  Court  has  not  dealt  with  this 
issue,  and  there  are  no  relevant  decisions  by  the  United  States  Fourth  Circuit 
Court  of  Appeals,  the  federal  appeals  court  with  jurisdiction  over  North  Caro- 
lina. However,  other  federal  and  state  court  decisions  are  helpful. 

4.  This  article  addresses  only  issues  of  coed  interscholastic  sports 
participation.  See  Fortin  v.  Darlington  Little  League,  514  F.2d  344  (1st  Cir. 
1975),  for  a  discussion  of  sex  separation  in  athletics  beyond  the  school  setting. 
See  Cape  v.  Tennessee  Secondary  Sch.  Athletic  Ass'n.  563  F.2d  793  (6th  Cir. 
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Women  Playing  Men's  Sports 
When  No  Comparable  Women's 
Sport  Exists 

"Athletic  competition  builds  character  in  boys.  We 
don't  need  that  kind  of  character  in  our  girls,  the  women 
of  tomorrow" — thus  concluded  a  Connecticut  judge  in 
upholding  a  rule  barring  female  athletes  from  participat- 
ing on  a  high  school  cross-country  running  team  in  IQVl."^ 
Since  then,  state  and  federal  courts  have  taken  a  different 
stance.  They  have  been  virtually  unanimous  in  allowing 
women  to  play  with  men  in  noncontact  sports  when 
women's  teams  are  not  offered,  and  they  have  been  only 
slightly  slower  to  strike  down  policies  barring  women 
from  male-only  contact  sports. 

Courts  have  not — contrary  to  what  some  observers 
might  suggest — assured  women  the  right  to  play  regard- 
less of  their  ability.  Instead,  female  athletes  have  won 
rights  to  try  out  for  male  athletic  teams  and,  if  they 
qualify,  to  compete  interscholastically  with  those  teams. 
For  example,  Julie  Crouteau  successfully  passed  the  first 
tryout  for  a  Virginia  high  school  baseball  team,  but 
coaches  cut  her  from  the  final  team  roster.  A  federal 
court  dismissed  Crouteau's  claim  that  she  had  been  de- 
nied equal  protection  under  the  Fourteenth  Amendment, 
saying  that  she  did  not  show  that  coaches  intended  to 
discriminate  against  her  because  of  her  sex.**  Instead,  the 
court  found  that  the  tryout  had  been  fair  and  that  the 
coaching  staff's  decision  had  been  made  in  good  faith  on 
the  basis  of  ability.^  Furthermore,  the  court  ruled,  "[T]here 
is  no  constitutional  or  statutory  right  to  play  any  position 
on  any  athletic  team.  Instead  there  is  only  the  right  to 
compete  for  such  a  position  on  equal  terms  and  to  be  free 
from  sex  discrimination  in  state  action. "•* 


Noncontact  Sports 

Female  athletes  have  won  the  right  to  participate  on 
men's  cross-country  running  and  skiing,  tennis,  and  golf 


1977),  for  a  discussion  of  whether  women's  and  men's  games  may  be  governed 
by  different  rules. 

5.  Hollander  V.  Connecticut  Interscholastic  Athletic  Conf.,  No.  124427 
(Conn.  Super.  Ct..  New  Haven  County  1971).  appeal  dismissed,  164  Conn. 
654.  295  A.2d  671  (1972).  cited  in  Rosemary  Salomone.  Equal  Education 
Under  Law  (New  York:  St.  Martin's  Press,  1986),  115. 

6.  Crouteau  v.  Fair,  686  F.  Supp.  552  (E.D.  Va.  1988),  hereinafter  cited 
as  Crouteau. 

1.  Julie  Crouteau.  in  the  spring  of  1988.  became  one  of  the  first  women 
to  compete  in  intercollegiate  baseball,  playing  for  the  NCAA  Division  Ill-level 
team  of  St.  Mary's  College  in  Maryland  [""Side-lines,"  The  Chronicle  of  Higher 
Education.  3  May  1989,  A35]. 

8.  Crouteau,  686  F.  Supp.  at  554. 


teams  when  no  women's  teams  exist.''  Their  claims  usu-  / 
ally  have  been  based  on  the  Fourteenth  Amendment,  V 
although  courts  may  also  apply  state  constitutional  law 
as  well  as  state  and  federal  statutes.  The  Fourteenth 
Amendment's  equal  protection  clause  prohibits  a  state 
from  denying  any  person  within  its  jurisdiction  equal 
protection  of  the  laws.  This  means  that  all  governmental 
bodies,  including  school  boards,  must  treat  individuals  in 
similar  circumstances  similarly.  When  plaintiff  athletes 
make  equal  protection  claims,  they  allege  that  they  are 
athletically  similarly  situated  to  (that  is,  have  similar 
skills  as)  students  with  whom  they  are  barred  from  play- 
ing and  thus  receive  unequal  treatment. 

Courts  analyzing  Fourteenth  Amendment  claims  of 
both  men  and  women"'  apply  a  standard  of  review  called 
intermediate  scrutiny."  The  test  is  whether  a  policy  or 
rule  grouping  men  and  women  on  the  basis  of  sex  "serve[s] 
important  government  objectives"  and  whether  it  is  "sub- 
stantially related  to  achievement  of  those  objectives. "'- 
Though  "important"  and  "substantially  related"  are  con- 
cepts defined  only  by  court  decisions,  the  standard  indi- 
cates that  a  court  will  evaluate  the  nature  of  a  rule's  goals 
and  whether  the  rule  actually  helps  fulfill  those  goals. 

Using  intermediate  scrutiny,  a  court  first  will  exam- 
ine whether  a  rule  discriminates  on  its  face — that  is, 
whether  a  particular  policy  explicitly  separates  people  on 
the  basis  of  sex  without  a  legitimate  reason.  If  the  rule  is 
gender  neutral,  it  will  be  ruled  valid  on  its  face,  and  the 


9.  Bednar  v.  Nebraska  Sch.  Activities  Ass'n.  531  F.2d  922  (8th  Cir. 
1976)  (cross-country  running):  Brenden  v.  Independent  Sch.  Dist..  477  F.2d 
1292  (8th  Cir.  1973)  (cross-country  running  and  skiing),  hereinafter  cited  as 
Brenden:  Morris  v.  Michigan  State  Bd.  of  Educ.  472  F.2d  1207  (6th  Cir.  1973) 
(tennis),  hereinafter  cited  as  Morris:  Haas  v.  South  Bend  Community  Sch. 
Corp.,  259  Ind.  515,  289  N.E.2d  495  (1972)  (golf),  hereinafter  cited  as  Haas. 

10.  In  Mississippi  Univ.  for  Women  v.  Hogan.  458  U.S.  7 18  ( 1982),  the 
Supreme  Court  made  clear  that  the  same  equal  protection  standard  applies  to 
sex  discrimination  against  women  and  men.  See  Rowley  v.  Board  of  Educ.  of 
St.  Vrain  Valley  Sch.  Dist.,  863  F.2d  39  (10th  Cir.  1988)  (intermediate  scrutiny 
applied  to  a  claim  that  males  should  be  allowed  to  try  out  for  women's  volley- 
ball). 

1 1 .  Courts  also  apply  two  other  standards  of  review  in  evaluating  fed- 
eral equal  protection  claims:  a  rational  basis  test  and  strict  scrutiny.  Under  the 
first  test,  a  classification  treating  individuals  differently  must  reasonably  or 
rationally  fulfill  a  legitimate  governmental  goal.  For  example,  requiring  drivers 
to  meet  vision  standards  is  valid  because  treating  people  differently  on  the  basis 
of  their  eyesight  is  rationally  related  to  the  valid  governmental  goal  of  protect- 
ing highway  safety.  The  rational  basis  test  is  the  most  deferential  lo  the  govern- 
mental definition  of  valid  goals  and  valid  means  of  satisfying  those  goals. 

Strict  scrutiny  is  the  most  difficult  standard  to  satisfy.  It  is  applied  In 
cases  involving  what  the  Supreme  Court  calls  suspect  classifications,  like  race, 
or  fundamental  rights,  such  as  voting  and  some  privacy  rights.  Under  strict 
scrutiny,  a  practice  must  be  strictly  necessary  and  narrowly  tailored  to  promote 
a  "compelling"  governmental  interest.  The  intermediate  scrutiny  standard  falls 
somewhere  between  these  two  tests. 

12.  Craia  v.  Boren.  429  U.S.  190.  197  (1976). 
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"N       court  then  will  evaluate  whether  it  is  applied  in  a  dis- 

/      criminatory  manner.  If  administrators  purport  to  use  a 

facially  neutral  rule  but  actually  intend  to  and  do  treat 

women  and  men  differently  without  a  legitimate  reason, 

the  rule  will  be  invalidated  as  discriminatory." 

In  one  instance  of  a  court  applying  Fourteenth 
Amendment  analysis,  the  United  States  Eighth  Circuit 
Court  of  Appeals  enjoined  enforcement  of  a  Minnesota 
school  district's  rule  against  females  participating  with 
men  in  any  high  school  interscholastic  sport. '^  Two  high 
school  women  sued  to  compete  in  cross-country  running 
and  skiing  with  men  because  there  was  no  comparable 
offering  for  female  athletes.  The  court  found  that  the 
plaintiffs  were  qualified  to  participate — they  were  "ex- 
cellent athletes"  and  "neither  would  be  damaged  by  com- 
petition with  males'""'^ — and  held  that  the  rule  was  an 
arbitrary  and  unreasonable  violation  of  the  Fourteenth 
Amendment  because  qualified  women  were  deprived  of 
an  opportunity  to  participate  or  even  try  out  in  their 
sports. 

Other  courts  have  ruled  similarly.  The  Sixth  Circuit 
Court  of  Appeals  used  equal  protection  analysis  to  in- 
validate a  Michigan  school  board  policy  that  prohibited 
women  from  competing  with  men  in  interscholastic  ath- 
j  letic  events.""  The  court  ruled  that  to  exclude  two  women 
from  tennis  competition — in  which  any  qualified  man 
could  take  part — violated  female  student-athletes'  rights 
to  be  treated  equally.  And  in  Haas  v.  South  Bend  Com- 
munis School  Corporation^^  an  Indiana  woman  sued  to 
play  with  her  high  school's  all-male  golf  team  because 
there  was  no  women's  golf  team.  Indiana's  supreme  court 
said  that  enforcement  of  an  athletic  association  rule  pro- 
hibiting coed  play  where  no  women's  teams  existed  de- 
nied women  equal  protection  under  the  Fourteenth 
Amendment  and,  more  uniquely,  a  comparable  clause  in 
the  state  constitution. 

In  resolving  claims  of  discrimination,  more  courts 
are  relying  on  equal  protection  provisions  of  state  consti- 
tutions like  that  cited  by  the  Indiana  court.  Such  analysis 
is  growing  in  importance,  and  a  few  state  courts  read 
state  constitutional  equal  protection  provisions  as  provid- 
ing greater  rights  than  the  United  States  Supreme  Court 
has  gleaned  from  the  Fourteenth  Amendment.  This  trend 


13.  In  Ciouieau.  686  F.  Supp.  al  553-54,  the  coun  said  that  evidence 
of  discriminatory  intent  in  cutting  a  woman  from  a  men's  team  could  include 
the  decision's  historical  background  (for  instance,  have  all  women  who  tried 
out  been  cut?),  depanures  from  normal  procedures  in  conducting  the  tryouts, 
and  statements  by  coaches  when  they  held  tryouts  and  decided  the  team  roster. 

14.  Brenden,  471?. 2d  1292. 

15.  M.  at  1294. 

16.  Morris,  472  F.2(i  1207. 

17.  A/aa.s.  259  Ind.  515. 


will  affect  the  outcome  of  future  sex  discrimination  cases."* 
North  Carolina's  supreme  court,  however,  has  said  that 
the  state's  constitutional  provision  that  "No  person  shall 
be  denied  the  equal  protection  of  the  laws.  .  .  ."'"  is 
"functionally  equivalent"  to  the  Fourteenth  Amendment's 
equal  protection  clause.-"  Consequently,  North  Carolina's 
equal  protection  clause,  like  those  of  many  other  states, 
adds  little  to  rights  derived  from  federal  equal  protection. 
As  courts  look  more  frequently  to  state  constitutions 
for  answers  to  equal  protection  problems,  future  litigants 
in  North  Carolina  are  likely  to  argue  that  the  state's 
constitutional  assurance  of  a  right  to  education-'  means 
that  they  must  be  allowed  to  compete  athletically  on 
interscholastic  teams  with  the  opposite  sex.  However, 
prospects  for  the  success  of  such  an  argument  are  weak 
because  the  provision  has  been  interpreted  by  courts  as 
applying  to  issues  of  equality  in  funding"  and  charging 
for  educational  services-'  but  has  not  been  extended  to 
extracurricular  activities  like  sports.-"* 

Contact  Sports 

Court  rulings  in  the  early  1970s  did  not  specifically 
invalidate  rules  barring  women  from  men's  contact  teams, 
and  thus  such  rules  continued  in  force."  However,  since 
the  mid-1970s,  sex  barriers  in  contact  sports  have  fallen 
consistently  when  challenged.  Women  have  won  the  right 
to  compete  on  men's  contact  sports  teams  when  there  are 
no  women's  teams  in  baseball,  wrestling,  football,  soc- 
cer, and,  in  Massachusetts,  in  all  contact  sports. -'' 

18.  See  "Symposium  on  Revolution  in  Stale  Constitutional  Law,"  Ver- 
mont Lmw  Review  13  (Sprmg  19.S8):  1-398.  tor  a  detailed  discussion  of  how 
states  like  Oregon  pursue  equal  protection  analysis  differently  under  their  state 
constitution  than  the  United  States  Supreme  Court  does  under  the  federal 
constitution. 

19.  N.C.  Const,  art.  I.  §  19. 

20.  White  v.  Pate,  308  N.C.  759,  304  S.E.2d  199  (1983). 

21.  The  constitution  says  that  the  state  shall  provide  for  "a  general  and 
uniform  system  of  free  public  schools"  and  "equal  opportunities  shall  be  pro- 
vided for  all  students"  in  that  system  [N.C.  Const,  art.  IX,  §  2(1)]. 

22.  Briti  v.  State  Bd.  of  Educ.  86  N.C.  App,  282,  357  S.E.2d  432. 
appeal  dismissed.  320  N.C.  790,  361  S.E.2d  71  (1987)  (upholding  state  school 
finance  system). 

23.  Sneed  v.  Greensboro  City  Bd.  of  Educ,  299  N.C.  609.  264  S.E.2d 
106  (1980)  (reasonable  fees  for  educational  materials  are  constitutional). 

24.  See  Martha  Cromartie.  "No  Pass-No  Play:  Academic  Requirements 
for  Extracurricular  Activities,"  5f/K)o/LaivB»//fmi  17  (Fall  1986):  13-18. 

25.  In  Brcnden.  477  F.2d  1292.  Morris.  472  F.2d  1207.  and  Haas.  259 
Ind.  515,  plaintiffs  asked  only  to  he  allowed  to  play  noncontact  sports.  There- 
fore the  courts  had  no  reason  to  decide  the  validity  of  prohibitions  on  women 
playing  contact  spons.  See  Bremlen.  477  F.2d  at  1295,  where  the  court  noted 
that  because  the  issue  had  not  been  presented  to  it,  it  would  not  determine 
whether  a  rule  barring  females  from  competing  with  males  in  contact  sports 
was  justified. 

26.  Crouleau.  686  F.  Supp.  552  (ba.seball);  Saint  v.  Nebraska  Sch. 
Activities  Ass'n,  684  F.  Supp.  626  (D.  Neb.  1988)  (wrestling),  hereinafter  cited 
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A  1988  case  from  a  federal  district  court  in  Ne- 
braska is  typical.  In  Saint  v.  Nebraska  School  Activities 
Association-''  a  sophomore  female  athlete  sought  to  join 
the  wrestling  team.  A  state  athletic  association  rule  al- 
lowed coed  play  except  in  contact  sports  such  as  "wres- 
tling, football,  soccer,  basketball  and  other  sports,  the 
purpose  of  major  activity  of  which  involves  bodily  con- 
tact." When  the  athletic  association  rejected  a  request  by 
the  athlete's  coach  and  principal  for  a  policy  waiver,  the 
woman  sued  to  prevent  the  rule's  enforcement. 

The  court  invalidated  the  rule  on  federal  equal  pro- 
tection grounds,  saying  it  was  not  substantially  related  to 
fulfillment  of  any  governmental  objective.  Instead,  the 
court  saw  the  rule  as  excluding  women  "because  they  are 
presumed  to  suffer  from  an  inherent  handicap  or  to  be 
innately  inferior."-*  The  Nebraska  athletic  association 
argued  that  protecting  the  health  of  female  athletes  was  a 
valid  objective.  The  association  worried  about  weight 
loss  in  female  athletes  as  well  as  this  particular  athlete's 
lack  of  wrestling  experience.  A  sports  medicine  special- 
ist testified  for  the  association  that  females  should  not  be 
allowed  to  compete  with  males  in  contact  sports  because 
females  as  a  group  have  less  muscle,  less  mass,  and, 
typically,  less  speed  than  men.  The  court  rejected  these 
generalizations,  saying  they  were  inapplicable  to  this 
particular  female  athlete,  who  had  offered  evidence  of 
her  individual  qualifications.  The  association's  failure  to 
exclude  weak  or  inexperienced  males  from  wrestling 
tryouts  further  reinforced  the  court's  conclusion  that  the 
policy  was  invalid. 

Equal  protection  at  the  state  level  is  available  in 
some  states  that  have  enacted  an  equal  rights  amendment 
to  their  constitutions.  These  amendments  typically  state 
explicitly  that  discrimination  on  the  basis  of  sex  is  ille- 
gal.-" The  North  Carolina  Constitution  has  no  equal  rights 
amendment,  but  in  other  states  such  statements  have 
proven  decisive  in  several  cases  involving  sports  teams. 
Washington's  supreme  court  relied  primarily  on  an  equal 
rights  amendment  to  invalidate  a  school  association  rule 


as  Saint:  Lantz  v.  Ambach,  620  F.  Supp.  663  (S.D.N.Y.  1985)  (footballl: 
Force  v.  Pierce  City  R-VI  Sch.  Dist..  570  F.  Supp.  1020  (W.D.  Mo.  1983) 
(football);  Hoover  v.  Meiklejohn.  430  F.  Supp.  164  (D.  Colo.  1977)  (soccer); 
Balsley  v.  North  Hunterdon  Regional  High  Sch.  Bd.  of  Educ.  225  N.J.  Super. 
221.  542  A.2d  29  (N.J.  Super.  Ct.  App.  Div.  1988)  (football);  Opinion  of  the 
Justices  to  the  House  of  Representatives,  347  Mass.  836.  371  N.E.2d  426 
(1977)  (all  sports);  Darrin  v.  Gould.  85  Wash.  2d  859,  540  P.2d  882  (1975) 
(football),  hereinafter  cited  as  Dcirrin. 

27.  684  F.  Supp.  626. 

28.  Id.  at  629. 

29.  An  example  of  a  typical  equal  rights  amendment  is  Article  I,  Sec- 
tion 28.  of  the  Pennsylvania  Constitution,  which  provides,  "Equality  of  rights 
under  the  law  shall  not  be  denied  or  abridged  in  the  Commonwealth  of  Penn- 
sylvania because  of  the  sex  of  the  individual." 


prohibiting  women  from  playing  contact  sports  with  men."'  . 
According  to  the  court,  two  women  should  have  been  ( 
allowed  to  play  high  school  football  because  they  had 
passed  the  physical  exams  required  of  other  participants 
in  the  football  program,  met  medical  insurance  require- 
ments, and  practiced  enough  under  athletic  association 
rules  to  be  eligible  to  play.  The  Massachusetts  Supreme 
Court,  when  asked  by  the  Massachusetts  legislature  about 
the  validity  of  proposed  laws  barring  all  women  from 
participating  in  wrestling  and  football,  said  that  such  a 
blanket  rule  would  violate  that  state's  equal  rights  amend- 
ment as  well." 

Although  denial  of  equal  protection  is  the  most 
common  claim  in  cases  concerning  coed  sports  participa- 
tion, a  few  courts  have  relied  on  a  federal  statute  to 
resolve  these  issues.  Title  IX  of  the  Educational  Amend- 
ments of  1972  specifically  prohibits  discrimination  on 
the  basis  of  sex  in  any  educational  program  receiving 
federal  financial  assistance.'-  Regulations  developed  by 
the  United  States  Department  of  Health  and  Human  Ser- 
vices (HHS)  interpret  how  Title  IX  applies  to  schools 
and  to  school  athletics  specifically.'-  HHS  interprets  Title 
IX  as  requiring  tryouts  for  women  to  join  men's  athletic 
teams  only  in  noncontact  sports.-'*  Under  these  regula- 
tions, schools  need  not  give  women  any  opportunity  to 
try  out  for  men's  contact  sports  teams. 

This  interpretation  conflicts  with  that  of  courts 
that  say  qualified  women  have  a  constitutional  right  to 
compete  with  men  in  contact  and  noncontact  sports  if 
there  is  no  comparable  women's  team.  Some  schools 
and  athletic  associations,  like  the  Nebraska  association 
sued  in  Saint,  pattern  their  policies  and  design  their 
athletic  offerings  to  comply  with  HHS  regulations. 
These  groups  should  expect  that  courts  will  strike 
down  as  unconstitutional  the  exclusion  of  women  from 
contact  sports  when  women's  teams  do  not  exist.  Though 
HHS  interpretive  regulations  provide  explicit  guidance 


30.  Darrin.  85  Wash.  2d  859. 

31.  Opinion  of  the  Justices.  347  Mass.  836. 

32.  20  U.S.C.A.  §§  1681-88  (West  1988  and  1989  supp.)  (Title  IX  of 
Educational  Amendments  of  1972  and  Civil  Rights  Restoration  Act  of  1987). 

33.  Title  45.  Section  86.  of  the  Code  of  Federal  Regulations  is  entitled 
"Nondiscrimination  on  the  Basis  of  Sex  in  Education  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal  Financial  Assistance."  Section  86.41 
applies  specifically  to  athletics. 

34.  The  pertinent  language  is  "[W]here  a  recipient  operates  or  sponsors 
a  team  in  a  particular  sport  for  members  of  one  sex  but  operates  or  sponsors  no 
such  team  for  members  of  the  other  sex.  and  athletic  opportunities  for  members 
of  that  sex  have  previously  been  limited,  members  of  the  excluded  sex  must  be 
allowed  to  try-out  for  the  team  offered  unless  the  sport  involved  is  a  contact 
sport.  For  purposes  of  this  part,  contact  sports  include  boxing,  wrestling,  rugby, 
ice  hockey,  football,  basketball  and  other  sports  the  purpose  of  major  activity 
of  which  involves  bodily  contact."  [45  C.F.R.  §  86.41(b)] 
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on  the  coed  contact-sport  issue,  they  are  unlikely  to  pre- 
vail in  any  lawsuit  concerning  a  female  athlete's  right  to 
play  a  contact  sport  when  her  only  option  is  to  play  that 
sport  with  men.  Participation  on  contact  sports  teams  is 
best  regulated  with  legitimate  health  and  physical  re- 
quirements. Students  who  pass  these  tests,  whether  fe- 
male or  male,  should  be  allowed  to  try  out  and,  if  qualified, 
to  play  for  the  team. 


Women  Playing  Men's  Sports 
When  the  Same  Sport  Exists 
forWomen 

Outstanding  female  athletes  suing  to  join  men's 
teams  even  though  they  can  play  with  a  women's  team 
typically  argue  that  they  will  profit  from  better  competi- 
tion among  men,  but  that  argument  rarely  has  succeeded. 
Policies  prohibiting  such  participation  are  common.  This 
is,  in  part,  because  many  courts  believe  that  "separate  but 
equal"  programs  for  men  and  women  provide  more  re- 
sources and  greater  opportunities  for  women  to  compete 
than  have  been  provided  historically.  These  courts  think 
that  allowing  women  to  compete  with  men  might  endan- 
)  ger  those  new  advantages."  Underlying  this  position  is 
( 1 )  the  assumption  that  males  as  a  group  are  better  ath- 
letes than  females  and  (2)  the  fear  that  allowing  women 
to  play  on  men's  teams  would  also  require  allowing  men 
to  play  on  women's  teams.  Males  would  take  spots  from 
females  on  women's  teams,  and  the  best  female  athletes 
would  play  on  men's  teams  rather  than  raise  the  quality 
of  competition  among  female  athletes  as  a  group.  Fur- 
ther, according  to  this  line  of  reasoning,  less-outstanding 
female  athletes  would  not  be  able  to  test  their  athletic 
abilities,  because  men  would  play  more  than  women,  and 
more  injuries  might  result  than  if  separate  men's  and 
women's  teams  existed. 

HHS  adopts  the  "separate  but  equal"  position  in  its 
regulations  interpreting  Title  IX.  According  to  HHS,  Title 
IX  does  not  require  that  schools  allow  women  to  try  out 
for  men's  teams  when  women's  teams  are  sponsored.^^ 
Although  some  courts  accept  this  interpretation,  readers 
should  recall  that  HHS  regulations  have  not  been  ac- 
cepted by  courts  in  cases  of  contact  sports  when  no 
women's  teams  exist.  Therefore  women  also  may  have 
some  success  challenging  the  policies  prohibiting 
women's  participation  when  officials  justify  those  poli- 


cies by  reliance  only  on  HHS  regulations  interpreting 
Title  IX. 

Even  though  HHS  regulations  may  not  carry  great 
weight  with  courts,  application  of  federal  and  state  con- 
stitutions have  proven  more  formidable  barriers  to 
women  trying  to  join  men's  teams  when  they  already 
may  play  on  a  women's  team  in  a  particular  sport.  In 
1981  a  federal  circuit  court  of  appeals  ruled  that  a  policy 
barring  a  sixth-grade  girl  from  trying  out  for  an  Illinois 
boys'  sixth-grade  basketball  team,  because  there  was  a 
girls'  team  at  the  school,  did  not  violate  the  equal  protec- 
tion provisions  of  the  federal  or  state  constitutions  or 
Title  IX."  The  female  athlete  was  rated  by  a  professional 
basketball  coach  as  equal  in  skill  to  a  tenth-grade  female 
or  eighth-grade  male  basketball  player.  But  the  court 
ruled  that  to  deny  the  female  potentially  better  competi- 
tion with  males  did  not  violate  her  right  to  equal  protec- 
tion."* The  court  applied  intermediate  scmtiny  and  found 
that  the  policy's  important  governmental  objective  was 
increasing  female  sports  participation.  The  court  said  that 
sponsoring  separate  women's  basketball  teams  substan- 
tially achieved  greater  female  athletic  involvement  than 
sponsoring  coed  teams  would.  Women  who  did  not  want, 
or  might  not  have  the  skills,  to  play  with  men  had  an 
opportunity  to  play  on  an  all-female  team,  and  thus  the 
"separate  but  equal"  policy  was  valid."* 

Although  a  federal  court  in  Pennsylvania  did  not 
have  to  decide  the  merits  of  the  female  plaintiff's  claim 
because  she  graduated,"*"  it  did  comment  on  the  validity 


35.  See  Leffel  v.  Wisconsin  Interscliolastic  Athletic  Ass'n,  444  F.  Supp. 
I7(E.D.  Wis.  1978). 

.^6.  45  C.F.R.§  86.41(a). 


37.  O'Connor  v.  Board  of  Educ.  of  Sch.  Dist.  23.  645  F.2d  578  (7th  Cir. 
1981),  on  applicalion  to  vacate  stay.  449  U.S.  1301  (Stevens.  Circuit  Justice), 
ceri^  denied.  454  U.S.  1084  (1982),  on  remand.  545  P.  Supp.  376  (N.D.  111. 
1982). 

38.  See  Leffel.  444  F.  Supp.  1117,  where  the  court  said  that  woinen  need 
not  be  given  a  tryout  for  a  men's  team  where  women  have  their  own  team 
unless  plaintiffs  show  that  the  school  intentionally  imposed  different  ability 
levels  on  the  groups. 

39.  In  O'Connor.  449  U.S.  1301  (Stevens,  Circuit  Justice),  an  applica- 
tion to  vacate  the  stay  was  denied.  Justice  Stevens  wrote  that  the  plaintiff  could 
not  show  that  the  "time,  money,  personnel  and  facilities"  dedicated  to  the  boys" 
and  the  girls'  programs  were  unequal.  The  school  policy  was  reasonable,  and 
the  fact  that  occasionally  there  are  extraordinary  individuals  like  the  plaintiff, 
toward  whom  the  policy  seems  arbitrary,  does  not  make  a  reasonable  policy 
unconstitutional.  Gender-based  classifications,  especially  in  contact  interscho- 
lastic  spons,  alleviate  the  risk  that  men  might  dominate  women's  programs  and 
thereby  deny  female  athletes  equal  opportunity  to  compete  interscholastically. 
W.  at  1307. 

40.  Issues  that  are  resolved  outside  of  court,  rendering  judicial  action 
little  more  than  academic,  are  called  moot.  These  kinds  of  cases  may  become 
moot  if  a  student  graduates  or  moves  to  another  school  district.  Sometimes,  if  a 
court  thinks  an  issue  will  be  a  recurring  one,  a  case  will  not  be  mooted  by 
settlement  of  the  issue  between  the  particular  parties.  See.  ex..  Libby  v.  South 
Inter-Conference  Ass'n,  704  F.  Supp.  142  (N.D.  111.  1988)  (plaintiffs  gradu- 
ation did  not  moot  the  issue,  because  the  athletic  association's  claim  against 
the  school  district  for  failing  to  provide  sufficient  athletic  opportunities  for 
women  could  still  be  resolved). 
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of  separate  female  and  male  athletic  teams.^'  Using  inter- 
mediate scrutiny,  the  court  said  that  "separate  but  equal" 
in  sports  competition,  unlike  in  race  segregation,  is 
justifiable  because  rational,  physiological  and  psycho- 
logical reasons  exist  for  separating  men  and  women  in 
athletics."*-  The  court  further  found  that  the  Pennsylvania 
athletic  association's  rule  requiring  separate  women's 
and  men's  teams  for  interscholastic  noncontact  sports 
was  valid  because  it  fostered  greater  female  participation 
in  high  school  athletics."*' 

Female  athletes  have  won  the  right  to  compete  inter- 
scholastically  with  men,  even  though  women's  teams 
exist,  in  two  cases.  In  Yellow  Springs  v.  Ohio  School 
Athletic  Association'^  the  Sixth  Circuit  Court  of  Appeals 
prohibited  enforcement  of  a  rule  against  competition  be- 
tween teams  of  the  opposite  sex  in  any  interscholastic 
sport.  The  court's  ruling  allowed  female  middle  school 
athletes  to  join  the  basketball  team  for  males.^"^  This  case 
is  unusual  in  that  a  school  district  sued  an  athletic  asso- 
ciation to  invalidate  the  rule  because  the  district  wanted 
to  offer  coed  middle  school  basketball.  In  essence  this 
was  a  struggle  between  a  school  system  and  an  associa- 
tion of  which  it  was  a  member  over  who  gets  to  decide 
how  to  comply  with  Title  IX.  The  court  said  that  the 
association's  policy  violated  provisions  of  Title  IX  be- 
cause it  prevented  the  school  district  from  providing  ath- 
letic opportunities  for  women  and  men  as  it  thought  best. 
Further,  as  a  recipient  of  federal  funds,  the  school  dis- 
trict, not  the  association,  would  bear  the  burdens  of  not 
complying  with  federal  regulations.*  Consequently,  the 
court  saw  the  association  as  interfering  with  a  federal-aid 
recipient's  effort  to  comply  with  Title  IX.  As  a  result,  the 
court  allowed  the  school  to  do  what  it  wanted — to  offer  a 


41.  Ritacco  v.  Norwin  Sch.  Dist..  361  F.  Supp.  930  (W.D.  Pa.  1973). 

42.  Id.  at  932. 

43.  See  also  Ruraan  v.  Eskew,  165  Ind.  App.  534,  343  N.E.2d  806  (Ind. 
Ct.  App.  1976).  The  court  said  that  an  athletic  association  rule  barring  mixed 
varsity  teams  when  "comparable"  men's  and  women's  teams  exist  is  not  un- 
reasonably discriminatory.  The  court  evaluated  the  specific  experience  offered 
by  the  men's  and  women's  tennis  teams  and  found  that  they  were  comparable. 
As  a  result,  restriction  of  women  to  a  team  for  women  only  was  valid. 

44.  647  F.2d  651  (1981).  hereinafter  cited  as  Yellow  Springs. 

45.  When  this  action  commenced  in  1974.  Yellow  Springs  attempted  to 
provide  a  middle  school  girls'  basketball  team,  but  there  were  no  teams  with 
which  to  compete.  When  this  order  went  into  effect,  the  school  district  offered 
basketball  for  middle  school  female  athletes.  Those  athletes  were  given  the 
opportunity  to  try  out  for  the  all-male  team. 

46.  45  C.F.R.  §  86.41(c).  An  athletic  association  receiving  no  federal 
funds  does  not  have  to  comply  with  Title  IX.  However,  an  association  is  likely 
to  be  closely  enough  entwined  with  schools  and  government  to  have  federal  or 
state  equal  protection  standards  applied  to  its  actions.  Therefore  the  fact  that 
Title  IX  may  not  apply  to  an  athletic  association  does  not  signal  that  sex 
discrimination  is  acceptable  association  policy. 


coed  sports  team  even  though  it  already  offered  sex-       . 
separated  teams.^^  \ 

In  1975  the  Commonwealth  of  Pennsylvania  chal- 
lenged in  state  court  the  policy  of  the  state  athletic  asso- 
ciation barring  women  from  playing  with  men,  whether 
or  not  there  were  comparable  women's  teams.^'*  The  court 
said  that  the  rule  violated  the  state  constitution's  equal 
rights  amendment.  According  to  the  court,  denying  the 
most  talented  women  the  right  to  play  at  the  highest  level 
of  competition  their  ability  permits  denies  equality.  In  an 
atypical  ruling,  this  court  rejected  the  commonly  held 
position  that  classification  by  sex  is  legitimate  because 
males  generally  are  more  skilled  and  stronger  than  fe- 
males. "[T]he  existence  of  certain  characteristics  to  a 
greater  degree  in  one  sex  does  not  justify  classification 
by  sex  rather  than  by  the  particular  characteristic,"  the 
court  said.  Consequently,  sex  should  not  be  used  for 
categorizing  people  for  athletics.  Instead,  the  court  said, 
young  men  and  women  should  compete  for  teams  on  the 
basis  of  relevant  skills  and  physical  qualifications.  Few 
courts  have  been  willing  to  go  so  far  as  to  say  that  no 
athletic  teams  should  be  determined  on  the  basis  of  sex."' 

Men  Playing  Women's  Sports 
When  No  Comparable 
Opportunities  for  Men  Exist 

Most  courts  addressing  the  issue  have  held  that  a 
male  student  does  not  have  a  right  to  participate  on  a 
women's  team  when  no  men's  team  exists  in  the  sport 
that  the  man  sues  to  play.  An  example  of  this  position  is 
a  1982  Ninth  Circuit  Court  of  Appeals  decision  that  a 
rule  prohibiting  a  male  athlete  from  playing  on  an  Ari- 
zona women's  high  school  volleyball  team  did  not  deny 
him  equal  protection.'"  The  policy  was  a  permissible 
means  of  promoting  equality  of  opportunity  for  women 
in  sports  and  of  redressing  past  discrimination  against 
women.  If  men  want  to  play  volleyball,  the  court  noted, 
schools  should  determine  whether  there  is  enough  inter- 
est to  establish  men's  teams. 


47.  This  sort  of  dispute  where  a  member  school  strongly  disagrees 
with  its  athletic  association — enough  to  leave  the  association  and  its  benefits — 
about  how  best  to  provide  equal  athletic  opportunities  to  men  and  women  is 
rare. 

48.  Commonwealth  e.x  lel.  Packel  v.  Pennsylvania  Interscholastic  Ass'n, 
18  Pa.  Commonw.  45,  334  A. 2d  839  (Pa.  Commonw.  Ct.  1975).  hereinafter 
cited  as  Packel. 

49.  Id.  at  843. 

50.  Clark  v.  Arizona  Interscholastic  Ass'n,  695  F.2d  1126  (9th  Cir. 
1982).  cen.  denied.  464  U.S.  818  (1983).  hereinafter  cited  as  Clark. 
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B.C.  V.  Board  of  Education.  Cumberland  Regional 
School  District''^  demonstrates  the  reasoning  underlying 
the  majority  position.  Here  a  New  Jersey  court  upheld  a 
policy  barring  high  school  males  from  playing  on  all- 
female  field  hockey  teams.  The  court  rejected  claims 
based  on  federal  and  state  equal  protection  and  on  a  state 
law  similar  in  effect  to  Title  IX.  The  court  based  its 
decision  on  two  points.  First,  it  said  that  males  histori- 
cally have  enjoyed  greater  athletic  opportunities  than 
women  and  continue  to  have  ample  opportunities  to  par- 
ticipate in  athletics.  Therefore,  banning  men  from  all- 
female  teams  does  not  significantly  harm  their  chances  to 
play  sports.  Second,  the  court  accepted  that  males  gener- 
ally are  stronger  and  faster  than  females  and  said  that  this 
led  to  a  risk  of  male  domination  of  sport.  This  risk  vali- 
dated the  policy  of  barring  men  from  women's  teams. 
The  court  reinforced  this  point  about  potential  displace- 
ment of  female  athletes  with  evidence  that  other  schools 
had  threatened  actively  to  recruit  males  for  their  field 
hockey  teams  if  the  plaintiff-athlete — stronger  and  faster 
than  most  women  on  the  team,  according  to  the  coach — 
was  allowed  to  play. 

It  is  interesting  that  this  New  Jersey  court,  and  most 
courts  barring  men  from  competition  with  women,  ac- 
cepted the  male-physical-superiority  argument  because 
this  same  premise  has  been  rejected  by  courts  that  have 
overturned  attempts  to  ban  all  women  from  men's  sports." 
Though  this  may  seem  contradictory,  the  two  positions 
can  be  reconciled  as  individual  and  group  applications  of 
the  reasoning.  While  the  premise  of  female  "inferiority" 
has  been  found  inapplicable  to  individual  women  break- 
ing barriers  to  male  sports,^'  courts  have  accepted  that 
high  school  female  athletes  as  a  group  are  relatively 
weaker  in  physical  skills  than  individual  males  seeking 
new  athletic  opportunities  on  women's  teams.'"*  In  the 
future,  courts  may  attempt  to  avoid  this  apparently  contra- 
dictory reasoning  by  stressing  the  first  argument  used  in 
B.C.,  namely  that  differences  in  athletic  ability  and,  con- 
sequently, in  levels  of  competition  between  men  and 
women  are  very  much  a  product  of  historically  different 


51.  220  N.J.  Super.  214.  531  A.2cl  1059  (N.J.  Super.  Ct.  App.  Div. 
1987). 

52.  See.  e.g..  Saint,  684  F.  Supp.  626. 

53.  For  example,  one  plaintiff  in  Danin.  85  Wash.  2d  859,  was  sixteen 
years  old,  stood  five  feet  six  inches  tall,  and  weighed  170  pounds.  The  second 
plaintiff  was  fourteen  years  old.  stood  five  feel  nine  inches  tall,  and  weighed 
212  pounds.  They  won  the  right  to  play  football. 

54.  Some  couns  do  not  accept  this  premise  when  children  of  middle 
school  age  are  concerned.  Sec.  c.i;..  Kc/Zcu  Splines.  M^  F.2d  651,  and  N.O.W. 
V.  Little  League  Baseball,  127  N.J.  Super.  .^22.  .MS  A.2d  33  {N.J.  Super.  Ct. 
App.  Div.),  ajfd.  67  N.J.  320.  338  A.2d  198  ( 1974). 


gender  expectations  of  males  and  females  as  well  as 
different  athletic  opportunities.  Consequently,  separate 
participation  for  women  is  necessary  to  increase  athletic 
opportunities  and  overcome  gender  role  expectations.'' 
This  position  steers  clear  of  any  need  to  label  groups  as 
physically  inferior  or  superior. 

HHS  regulations  interpreting  Title  IX  say  that  when 
no  team  exists  for  members  of  one  sex  and  "athletic 
opportunities  for  that  sex  have  previously  been  limited," 
members  of  that  sex  must  be  allowed  to  participate  on 
the  team  offered  for  the  opposite  sex."'  In  the  courts  the 
majority  position  is  that  Title  IX  analysis  should  consider 
overall,  rather  than  specific-sport,  athletic  opportunities 
and  that  Congress's  primary  intent  in  passing  Title  IX 
was  to  prevent  discrimination  against  women,  despite  the 
regulation's  gender-neutral  language."  Under  this  ap- 
proach, courts  find  that  men  have  had  few  limits  on 
opportunity  historically  and  therefore  are  barred  from 
competing  on  women's  teams."* 

This  view  of  Title  IX  contrasts  sharply  with  that 
taken  by  a  federal  district  court  in  Gomes  v.  Rhode  Island 
Interscholastic  League.^'*  The  court  allowed  a  male  ath- 
lete to  play  with  a  high  school  women's  volleyball  team 
because  volleyball  for  men  was  not  offered.  Though  an 
appeals  court  later  dismissed  this  case  because  the  plain- 
tiff had  graduated,  the  district  court's  reasoning  is  impor- 
tant. The  court  interpreted  the  "previously  limited" 
athletic  opportunities  passage  as  requiring  an  examina- 
tion of  past  opportunities  in  specific  sports.  The  court 
examined  the  history  of  high  school  volleyball  and  deter- 
mined that  men  have  had  limited  opportunities  in  that 
sport.  Therefore,  according  to  the  court,  men  must  be 
allowed  to  try  out  for  women's  volleyball  teams. 

The  Gomes"  reasoning  may  have  a  future,  given 
similar  analysis  by  the  United  States  Supreme  Court  in 
Mississippi  University  for  Women  v.  Hogan.''"  In  that 
case  a  man  sued  for  admission  to  the  all-female  state 


55.  See  Catherine  MacKinnon,  Feminism  Unmodified  (Cambridge, 
Mass.:  Harvard  University  Press,  1987),  1 17-24,  for  further  discussion  of  this 
point. 

56.  45  C.F.R.  §  86.41(b).  The  regulation  is  unclear  as  to  whether  it 
refers  to  overall  or  specific-sport  athletic  opportunities. 

57.  See.  e.g.,  1972  U.S.  Code  Cong.  &  Admin.  News  2511-12,  show- 
ing that  Congress's  intent  in  passing  Title  IX  was  addressing  the  problem  of 
"discrimination  against  women  in  our  instimtions  of  higher  learning." 

58.  See  Forte  v.  North  Babylon  Union  Free  Sch.  Dist.,  105  Misc.  2d 
36,  431  N.Y.S.2d  321  (N.Y.  Sup.  Ct.,  Special  Term  1980).  hereinafter  cited  as 
Forte:  and  Muladaradelis  v.  Haldane  Central  Sch.  Bd..  74  A.D.2d  248,  427 
N.Y.S.2d  458  (N.Y.  App.  Div.  1980). 

59.  469  F.  Supp.  659  (D.R.I. ).  vacated  as  moot.  604  F.2d  733  (1st  Cir. 
1979). 

60.  458  U.S.  718  (1982). 
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nursing  school  The  Supreme  Court  examined  career 
opportunities  for  women  in  specific  career  fields,  rather 
than  considering  overall  job  opportunities,  in  invalidat- 
ing the  university's  admissions  policy  of  excluding  males. 
The  court  said  that  in  a  career  field  like  nursing  that 
women  have  traditionally  dominated,  it  is  not  an  impor- 
tant governmental  interest  to  promote  entry  opportunities 
for  women.  Medicine  or  dentistry  schools,  in  contrast, 
may  well  be  places  for  affirmative  action  plans  favoring 
admission  of  women  rather  than  men  in  compensation 
for  past  discrimination.  If  courts  grow  concerned  about 
reverse  sex  discrimination  issues  in  athletics  and  extend 
the  Supreme  Court's  analysis  of  career  opportunities  to 
athletic  opportunities,  there  may  be  decisions  allowing 
men  to  play  on  women's  teams  when  a  men's  team  is  not 
offered  in  a  sport. 

The  Massachusetts  supreme  court  invalidated  an 
athletic  association  policy  barring  men  from  joining  a 
women's  team  when  no  comparable  men's  team  existed.''' 
This  decision  was  based  on  an  equal  rights  amendment  to 
the  Massachusetts  Constitution  and  a  state  statute  similar 
to  Title  IX.  The  court  rejected  arguments  that  the  total 
ban  on  male  participation  protected  female  players'  safety 
or  that  separation  was  necessary  to  prevent  emergent 
women's  sports  programs  from  being  taken  over  by  male 
athletes.  Instead,  the  court  said,  less-restrictive  means 
existed  for  protecting  both  of  these  goals.''- 

Such  less-restrictive  means,  according  to  the  court, 
might  focus  on  criteria  like  skill,  height,  and  weight  rather 
than  sex  in  deciding  who  qualifies  for  a  team.  Under  this 
approach,  men  "who  could  not  dominate  the  mixed  teams 
or  overwhelm  the  opposition"  would  be  allowed  to  play 
on  women's  teams."  This  alternative  may  seem  bizarre 
because  the  best  male  athletes  could  be  prevented  from 
playing.'^  However,  this  result  is  consistent  with  the  over- 
all goal  many  courts  envision  for  women's  sports  pro- 
grams. That  goal  is  to  increase  athletic  participation  among 


61.  Attorney  General  v.  Massachusetts  Interscholastic  Athletic  Ass'n. 
378  Mass.  342,  393  N.E.2d  284  (1979). 

62.  But  see  Petrie  v.  Illinois  High  Sch.  Athletic  Ass'n.  75  III.  App.  3d 
980,  394  N.E.2d  855  (III.  App.  Ct.  1979)  (a  rule  limiting  membership  of  the 
school's  only  volleyball  team  to  women  violated  neither  federal  nor  state 
equal  protection,  nor  a  state  constitutional  provision  specifically  barring  dis- 
crimination on  the  basis  of  sex). 

63.  Attorney  General.  393  N.E.2d  at  295.  It  is  mteresting  that  this 
court,  even  though  it  relied  on  a  constitutional  equal  rights  amendment,  ac- 
cepted that  men  generally  are  better  athletes  than  women.  Consequently,  the 
court  found  that  it  is  a  valid  governmental  goal  to  improve  athletic  opportuni- 
ties for  women  through  some  protective  treatment. 

64.  Forte.  105  Misc.  2d  36.  reports  that  New  York  schools  determined 
"fimess"  of  male  athletes  for  women's  volleyball  by  a  similar  process  at  the 
time  of  that  lawsuit. 


women — not  to  provide  new  opportunities  for  men,  who  . 
are  seen  as  generally  better  athletes  than  women  and  as  ' 
having  greater  opportunities  to  play  sports.''" 

North  Carolina  does  not  have  an  equal  rights 
amendment  or  a  statute  prohibiting  sex  discrimination  in 
education.  In  states  that  do,  men's  chances  of  suing 
successfully  to  play  with  all-female  sports  teams  may 
improve  in  the  years  ahead,  if  concern  about  reverse  dis- 
crimination in  school  sports  increases. 

Men  Playing  Women's  Sports 
When  the  Same  Sport  Exists 
for  Men 

There  are  no  published  cases  addressing  the  issue  of 
men  playing  on  women's  teams  when  comparable  teams 
exist  for  men.  However,  a  court  might  analogize  such  an 
instance  to  cases  where  women  sue  to  play  men's  sports 
when  women's  teams  exist.  Courts  generally  have  been 
unwilling  to  allow  a  woman  to  play  on  a  men's  team 
when  she  can  play  the  same  sport  with  other  women. 
Such  decisions  are  based  on  the  belief  that  "separate  but 
equal"  programs  offer  athletic  opportunities  that  women 
would  not  have  if  team  sports  were  coed.  For  these  courts, 
the  overall  goal  of  equalizing  athletic  opportunity  is 
important  enough  to  prevent  the  exceptional  high  school 
woman  from  playing  with  men  who  are  her  athletic  peers. 
As  long  as  a  majority  of  courts  embraces  the  position  that 
as  a  group  men  are  better  athletes  than  women,  courts  are 
unlikely  to  extend  to  men  this  right  denied  to  women. 

In  states  that  have  equal  rights  amendments  to  their 
constitutions,  men  wishing  to  play  with  women  rather 
than  men  have  brighter  prospects  for  legal  success.  For 
example,  a  Pennsylvania  court  said  that  according  to  the 
state's  equal  rights  amendment,  sports  competition  levels 
should  be  determined  by  relevant  qualifications  rather 
than  sex  categories.*''  The  outcome  of  cases  like  this  may 
be  coed  sports  teams  whose  composition  is  determined 
by  athletic  skills  and  physical  qualifications.  The  federal 


65.  These  courts  would  say  that  depriving  the  best  male  athletes  of 
opportunities  to  play  women's  volleyball  or  field  hockey  does  not  make  pre- 
dominately women's  teams  unconstimtional.  Instead,  schools  should  offer 
teams  in  volleyball  and  field  hockey  for  those  with  greater  physical  skill  and 
ability — mostly  men — if  there  is  sufficient  interest,  or  male  athletes  should  be 
encouraged  to  take  part  in  the  many  other  sports  opportunities  for  men.  If 
schools  offer  several  levels  of  sports  teams  whose  composition  is  determined 
by  skill,  height,  and  weight,  these  courts  would  insist  that  there  be  enough 
teams  to  encompass  those  with  the  weakest  and  strongest  characteristics  among 
women  and  men. 

66,  Packet.  18  Pa.  Commonw.  45. 
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^     courts  and  courts  in  states  without  equal  rights  amend- 
ments are  unlikely  to  embrace  this  position.''^ 


North  Carolina  High  School 
Athletic  Association  Policy 

In  North  Carolina  the  North  Carohna  High  School 
Athletic  Association  (NCHSAA)  has  been  recognized  by 
the  state  board  of  education  as  the  administrator  and 
enforcer  of  interscholastic  athletic  rules  in  North  Caro- 
lina."^ For  the  school  administrator,  NCHSAA  policy 
guides  decisions  about  whether  women  and  men  should 
participate  on  the  same  interscholastic  athletic  teams.*"* 
NCHSAA  policy  says:  "Women  shall  not  participate  on 
a  men's  interscholastic  athletic  team  where  the  school 
has  a  women's  team  in  the  same  sport  or  where  a  school 
sends  an  entry  to  the  women's  state  play-offs  in  the  same 
sport.  .  .  .  Under  no  condition  shall  men  participate  on 
women's  teams  in  any  sport. "^"  There  is  no  record  of  a 
legal  challenge  to  this  policy.^' 

When  this  policy  is  applied  to  the  four  situations 
presented  at  the  beginning  of  this  article,  these  are  the 
results:  In  the  first  situation,  a  woman  can  try  out  for 
\  football  because  women  may  try  out  for  any  men's  sport 
'  in  which  no  women's  team  is  sponsored.  In  the  second 
situation,  the  female  athlete  cannot  try  out  or  play  for  the 
men's  basketball  team,  because  NCHSAA  rules  prohibit 


67.  Spons  teams  whose  composition  is  determined  by  skills  and  physi- 
cal characteristics,  rather  than  gender,  are  not  even  ensured  by  equal  rights 
amendments.  The  outcome  of  this  controversy  will  depend  on  whether  couns 
interpret  equal  rights  amendments  as  allowing  or  prohibiting  favored  treat- 
ment of  men  or  women  based  on  perceived  group  characteristics.  Some  couns 
may  say,  even  with  equal  rights  amendments,  that  men  as  a  group  are  better 
athletes  than  women  as  a  group,  and  therefore  women's  athletic  teams  must  be 
protected  from  takeover  by  men. 

68.  N.C.  Admin.  Code  tit.  16.  r.  6E.0202  (July  1986).  Organizations 
similar  to  NCHSAA  exist  in  every  state  and  the  District  of  Columbia. 

69.  See  NCHSAA,  1988-89  Handbook.  13-21.  for  a  discussion  of  the 
organization's  authority. 

70.  NCHSAA.  1988-89  Handbook.  125,  para.  4.  In  this  context  "same" 
means  exactly  comparable:  thus,  for  example,  the  fact  that  a  school  sponsors 
women's  softball  does  not  prevent  a  woman  from  trying  out  for  the  school 
baseball  team  (Dick  Knox,  associate  executive  director,  NCHSAA.  telephone 
conversation.  7  June  1989]. 

7 1 .  NCHSAA  policy  is  not  immune  to  a  federal  equal  protection  chal- 
lenge. Historically,  schools  and  school  boards,  rather  than  athletic  associa- 
tions, have  been  targets  of  cases  concerning  coed  sports  participation.  The 
Fourteenth  Amendment  prohibits  discrimination  by  stales,  and  for  a  while  it 
was  thought  that  athletic  associations  were  private  actors  to  which  the  Four- 
teenth Amendment  did  not  apply.  Today,  however,  it  is  very  likely  that  any 
state  athletic  association,  including  the  NCHSAA.  will  be  treated  like  a  gov- 
ernmental body  in  a  Fourteenth  Amendment  suit  because  of  close  ties  with 
schools  and  state  school  boards.  The  best  discussion  of  state  high  school 
athletic  a.ssociations  as  governmental  bodies  appears  in  Clark,  695  F.2d  1126. 
See  also  Cromartie,  "No  Pass— No  Play."  14-15. 


women  from  participating  in  sports  where  a  school  has 
separate  female  and  male  teams.  In  the  third  and  fourth 
situations,  a  male  athlete  cannot  try  out  for  volleyball  or 
tennis,  because  NCHSAA  policy  bars  males  from  ever 
playing  association-sponsored  women's  sports,  whether 
or  not  there  is  a  men's  team.^- 


Summary 

NCHSAA  policy  is  an  excellent  guide  for  North 
Carolina  school  officials  making  decisions  about  issues 
of  coed  sports  participation.  It  allows  women  to  compete 
interscholastically  on  men's  teams  in  contact  and  non- 
contact  sports  when  women's  teams  are  not  sponsored. 
This  position  is  consistent  with  that  of  courts  that  have 
examined  the  issue  of  female  participation  in  contact 
sports  traditionally  limited  to  males.  Although  some  state 
policies  and  federal  regulations  still  allow  the  barring  of 
female  athletes  from  men's  contact  sports,  courts  consis- 
tently have  rejected  this  position  since  the  mid-1970s. 

NCHSAA  policy  will  not  allow  a  woman  to  com- 
pete with  men  in  any  sport  if  the  school  offers  a  women's 
team  in  the  same  sport.  Again,  this  position  is  consistent 
with  that  of  courts  in  states  that,  like  North  Carolina,  do 
not  have  an  equal  rights  amendment.  These  courts  reason 
that  sex-separated  sports  teams  foster  new  athletic  op- 
portunities for  women  and  prevent  men  from  displacing 
prospective  female  athletes.  Any  harm  to  individual, 
exceptional  female  athletes  from  a  lower  level  of  com- 
petition is  not  justification  enough  to  halt  sex-separated 
athletic  programs.  In  states  that  have  equal  rights  amend- 
ments, courts  have  said  just  the  opposite — depriving 
exceptional  women  of  opportunities  to  compete  with  men 
is  discrimination  because  they  are  prevented  from  testing 
and  improving  their  athletic  skills. 

NCHSAA  policy  bars  men  from  ever  joining 
women's  interscholastic  sports  teams.  A  number  of  court 
decisions  support  this  position.  Their  reasoning  has  been 
that  women  historically  have  had  limited  overall  oppor- 
tunities in  athletics  and  that  to  sponsor  teams  today  ex- 
clusively for  women  encourages  participation.  Any  loss 
to  individual  men  who  may  want  to  compete  in  sports 
such  as  field  hockey  or  volleyball  does  not  outweigh  the 
goal  of  improving  opportunities  for  women.  Only  once, 
in  a  state  with  an  equal  rights  amendment,  has  a  man  won 


72.  Under  NCHSAA  rules,  however,  a  school  can  field  a  team  in  a 
sport  even  though  the  NCHSAA  does  not  sponsor  a  championship  in  that 
sport— men's  volleyball  is  a  specific  example  [NCHSAA,  1988-89  Hand- 
book. 125]. 
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the  right  to  compete  with  women  because  there  was  no 
men's  team  in  the  same  sport.  Similar  decisions  may  be 
expected  in  the  future  from  states  with  equal  rights  amend- 
ments, but  only  if  more  courts  reject  the  common  belief 
that  men  as  a  group  are  better  athletes  than  women. 

The  policy  of  excluding  men  from  women's  sports 
when  men's  teams  do  not  exist  seems  the  most  likely  to 
change  in  the  years  to  come.  It  is  possible  that  the  future 
may  bring  decisions  based  on  Title  IX  that  allow  men  to 
play  with  women's  teams  in  these  circumstances.  The 


reasoning  of  these  decisions  will  be  that  men's  athletic 
opportunities  historically  have  been  limited  in  specific 
sports  like  volleyball  and  field  hockey  and  that  to  ban 
men  altogether  from  interscholastic  play  in  those  sports 
is  discriminatory.  A  court  making  such  a  decision  will 
stress  that  Title  IX  prohibits  all  discrimination  on  the 
basis  of  sex,  rather  than  only  discrimination  against 
women.  In  the  meantime,  however,  NCHSAA  policy  is  a 
good  reflection  of  the  law  on  the  issue  of  men  playing 
women's  sports.  ■ 


Popular  Government  .  .  . 

Helping  today's  educators  develop  tomorrow's  leaders 


Since  its  first  publication  In  1931,  Popular 
Government  has  been  informing  readers  on  a 
broad  range  of  issues  related  to  state  and  local  gov- 
ernment in  north  Carolina  —  from  administrative 
policies  to  public  health  trends  to  the  court  system. 
Our  authors  are  highly  qualified  and  represent  nu- 
merous fields. 

For  educators.  Popular  Government  has  cov- 
ered such  pertinent  subjects  as  teenage  suicide, 
the  school's  role  in  preventing  adolescent  preg- 
nancy, and  the  General  Assembly's  support  of 


teries,  to  name  only  a  few.  The  Morth  Carolina 
School  of  the  Arts  and  the  Piorth  Carolina  School  of 
Science  and  Mathematics  have  also  been  featured. 
Government  officials  and  organizations  have  read 
the  magazine  to  keep  abreast  of  developments  in 
the  law  and  in  almost  every  function  and  activity  of 
local  government. 

Popular  Government  is  for  anyone  interested 
in  Morth  Carolina  government:  educators,  policy 
makers,  concerned  citizens,  and  especially  the  stu- 
dents who  will  become  tomorrow's  leaders. 


public   education.    Students 

have  used  our  articles  to  re       Important  issues  covered  with  clanty  and  depth  - 

search   topics   in   environ-  Available  m 

mental  management,  election 
laws,  insurance,  computer 
technology,  tax  laws,  high- 
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Orders  and  inquiries  should  be  sent  to  the  Publications  Office.  Institute  of  Government,  CB#  3330  Knapp  Building.  UNC-CH,  Chapel  Hill, 
NO  27599-3330,  The  subscription  rate  is  $1 2,00  per  year.  Individual  issues  may  be  ordered  for  $3,00  each.  Please  include  a  check  or 
purchase  order  for  the  amount  of  the  order  plus  5  percent  sales  tax,  A  complete  publications  catalog  is  available  from  the  Publications 
Office  on  request.  For  a  copy,  call  (919)  966-41 19, 
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state  May  Request  Medicaid 
Reimbursement  for  Related  Services 


by  Jejfrey  S.  Koeze 


r„ 


he  Education  of  the  Handicapped  Act  (EHA)  requires 
states  seeking  federal  funding  for  special  education  to 
develop  a  plan  granting  handicapped  children  the  right  to 
a  "free  appropriate  public  education."'  This  right  includes 
special  education  and  "related  services"  necessary  to  per- 
mit a  handicapped  child  to  benefit  from  special  education.- 
These  services  are  expensive,  and  schools  are  always 
searching  for  new  ways  to  pay  for  them.  One  source  of 
money  for  related  services  is  Title  XIX  of  the  Social 
Security  Act,  commonly  known  as  the  Medicaid  program.' 
School  units  may  seek  reimbursement  from  Medicaid  for 
the  cost  of  many  related  services,  including  psychological 
evaluations  and  counseling,  physical  therapy,  occupa- 
tional therapy,  and  audiological  services.  Unfortunately,  a 
school  unit  could  not  simply  send  someone  to  Raleigh 
tomorrow  to  sign  up  for  Medicaid  reimbursement.  A  little 
background  on  the  Medicaid  program  will  help  show  why. 

Medicaid  operates  much  like  EHA.  It  requires  states 
seeking  federal  funds  to  submit  a  plan  to  the  federal 
government  describing  how  the  state  will  provide  poor 
individuals  with  certain  kinds  of  health  care.  If  the  federal 
government  approves  the  plan,  it  shares  in  the  expense 
of  providing  the  services.  Unlike  EHA,  however,  Medi- 
caid gives  states  a  lot  of  choice  in  selecting  who  will  be  eli- 
gible for  benefits  and  which  medical  services  will  be 
provided. 

Some  of  the  services  provided  by  schools  under  EHA 
to  Medicaid-eligible  children  are  reimbursable  under  Title 


The  author  is  an  Institute  of  Government  faculty  member  who  specializes 
I  the  law  of  health  care. 

1.20U.S.C.  §  1412(1). 

2.  20  U.S.C.  §§  1401(a)(17)  and  -(18). 

3.  42  U.S.C.  §§  1 396a  through  -s. 


XIX  and  North  Carolina's  state  plan.^  But  in  order  to  obtain 
reimbursement,  a  school  unit  must  be  certified  as  a  "pro- 
vider" under  the  state  Medicaid  plan  and  must  comply  with 
the  requirements  spelled  out  in  the  state's  provider  man- 
ual.' Unfortunately  for  schools,  the  system  for  certifying 
and  regulating  providers  is  set  up  to  deal  with  ordinary 
health  care  providers,  such  as  physicians,  hospitals,  and 
health  departments,  and  it  is  unclear  whether  and  how  a 
school  unit  could  obtain  provider  status  under  the  current 
state  plan. 

The  Department  of  Public  Instruction's  Exceptional 
Children  Division  (ECD)  and  the  Department  of  Human 
Resources'  Division  of  Medical  Assistance  (DMA)  are 
working  to  make  it  possible  for  units  to  become  Medicaid 
providers.  Under  the  present  plan,  in  1990  DMA  will  seek 
approval  from  the  federal  Health  Care  Finance  Adminis- 
tration for  an  amendment  to  the  state's  Medicaid  plan  that 
would  set  up  a  procedure  by  which  individual  school  units 
could  qualify  as  providers.  To  help  local  units  become 
Medicaid  providers,  ECD  has  hired  consultants  to  recom- 
mend how  units  might  handle  the  complex  and  expensive 
billing,  paperwork,  and  other  technical  requirements  of  the 
Medicaid  program. 

If  the  federal  government  approves  the  changes  in 
North  Carolina's  state  plan,  and  if  the  State  Board  of 
Education  approves  the  idea  of  school  units  participating 
in  Medicaid,  a  statewide  pilot  project  should  be  tested  in 
eight  to  sixteen  school  units  in  fiscal  year  1990-91.  Once 
school  units  prove  that  participating  in  Medicaid  saves 
them  money  on  related  services,  all  units  would  be  offered 
the  opportunity  to  become  providers.  ■ 


4.  Cf.  Massachusetts  v.  Secretary  of  Health  and  Human  Serv., 
796(lstCir.  1987). 

5.  See  42  U.S.C.  §§  1396a(a)9  and  -(27). 
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Clearinghouse 


edited  by  Robert  P.  Joyce 


School  board  need  not  provide  in-home  habilitative 
services  as  part  of  an  autistic  student's  educational 
program.  Burke  County  Board  of  Education  v.  Denton, 
895  F.2d  973  (4th  Cir.  1990). 

Facts:  Chris  Denton,  an  autistic  and  moderately  re- 
tarded young  adult,  returned  from  a  group  home  in 
Guilford  County  to  his  parents'  home  in  Burke  County. 
The  Burke  County  Board  of  Education  and  the  Dentons 
disagreed  about  the  content  of  his  individual  educational 
program  (lEP).  The  Dentons  wanted  the  board  to  provide 
an  around-the-clock  residental  program  at  Chris's  home, 
including  a  direct-care  coordinator  and  teaching  parents. 
The  board  offered  Chris  a  highly  structured  program  that 
included  a  vocational  component,  a  summer  school 
component,  a  one-on-one  assistant  for  behavior  manage- 
ment, and  coordination  between  home  and  school,  but 
not  the  residential  component  sought  by  the  Dentons. 
After  administrative  review,  the  district  court  ruled  that, 
with  minor  modifications,  the  lEP  proposed  for  Chris  by 
the  Burke  County  Board  of  Education  was  appropriate, 
and  the  Dentons  appealed  [digested  in  School  Law  Bulle- 
tin 20  (Winter  1989):  26]. 

Holding:  The  Court  of  Appeals  for  the  Fourth  Cir- 
cuit affirmed,  ruling  that  the  school  board's  proposed 
lEP,  as  modified  by  the  local  hearing  officer,  meets  the 
requirements  of  federal  and  state  law.  The  court  noted 
that  the  only  dispute  between  the  Dentons  and  the  school 
board  was  whether  federal  or  state  law  requires  the  board 
to  fund  habilitative  services  for  Chris  in  his  home.  The 
in-home  services  sought  by  the  Dentons  are  not  educa- 
tional services  that  a  school  board  must  provide. 

Under  the  federal  Education  of  the  Handicapped 
Act  (EHA),  the  question  is  whether  the  board's  IE?  was 


developed  following  appropriate  procedures  and  is  rea- 
sonably calculated  to  enable  Chris  to  receive  educational 
benefits.  The  district  court  found  that  since  Chris  had 
enrolled  in  school  in  Burke  County,  he  had  continued  to 
make  educational  progress  under  the  in-school  program, 
even  though  the  home-care  aides  had  not  followed  rigor- 
ously the  behavior-management  program.  This  finding 
undermines  the  Dentons"  premise  that  an  absolutely 
consistent,  in-home  behavior-management  program  is 
required  for  Chris  to  make  educational  progress.  The 
Dentons  thus  did  not  establish  "the  link  between  the  sup- 
portive service  or  educational  placement  and  the  child's 
learning  needs"  that  would  entitle  Chris  to  in-home 
services. 

The  court  explained  that  under  EHA,  residential  care 
may  be  required  when  its  benefits  are  essential  for  the 
child  to  make  any  educational  progress  at  all.  However, 
if  residential  placement  is  necessitated  by  medical,  so- 
cial, or  emotional  problems  that  can  be  separated  from 
the  learning  process,  as  in  this  case,  then  the  local  educa- 
tional agency  need  not  fund  a  residential  placement. 

Turning  to  state  law,  the  court  said,  "North  Carolina 
apparently  does  require  more  than  the  EHA.  The  special 
education  program  must  provide  the  child  with  an  equal 
opportunity  to  learn  if  that  is  reasonably  possible,  en- 
suring that  the  child  has  an  opportunity  to  reach  [his] 
full  potential  commensurate  with  the  opportunity  given 
other  children."  However,  North  Carolina  law  recognizes 
the  difference  between  special-education  services  and 
habilitation  services:  "Although  the  state  statutory 
definitions  of  'special  education'  and  'related  services' 
(G.S.  115-108)  are  more  expansive  than  the  EHA 
definitions  of  those  terms,  the  [in-home  habilitation]  ser- 
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~^      vices  the  Dentons  seek  do  not  fall  within  the  definitions." 
/      — Laurie  Mesihov 

Public  universities  have  an  affirmative  duty  to  elimi- 
nate all  vestiges  of  segregation.  Ayers  v.  Allain,  893 
F.2d  732  (5th  Cir.  1990). 

Facts:  A  group  of  black  citizens  and  the  United 
States  sued  the  governor  of  Mississippi  and  other  state 
officials,  alleging  that  the  defendants  "were  maintaining 
and  perpetuating  a  racially  dual  system  of  public  higher 
education  in  violation  of  the  equal  protection  clause  of 
the  Fourteenth  Amendment  and  Title  VI  of  the  Civil 
Rights  Act  of  1964."  The  plaintiffs  sought  an  injunction 
directing  the  defendants  to  eliminate  all  vestiges  of  racial 
segregation  in  the  state's  universities. 

At  trial  in  1987,  twelve  years  after  the  suit  was  filed, 
the  defendants  argued  that  Mississippi  had  implemented, 
in  good  faith,  a  nondiscriminatory  admissions  and  opera- 
tions pohcy.  They  claimed  that  the  identifiability  of  the 
universities  as  black  or  white  by  the  racial  composition 
of  the  student  body  resulted  from  the  students'  free  and 
unfettered  choices.  (In  1986  more  than  99  percent  of  the 
white  undergraduates  were  enrolled  in  historically  white 
institutions,  and  more  than  7 1  percent  of  the  black  students 
)  were  enrolled  in  historically  black  institutions.)  The  dis- 
trict court  agreed  and  dismissed  the  suit.  The  plaintiffs 
appealed. 

Holding:  The  court  of  appeals  reversed  and  re- 
manded the  case,  ruling  that  Mississippi  had  violated  the 
equal  protection  clause.  The  court  rejected  the  notion, 
accepted  by  the  lower  court,  that  because  of  the  volun- 
tary nature  of  higher  education,  universities  are  required 
only  to  implement  race-neutral  policies  and  procedures. 
Rather,  "a  state  has  an  affirmative  duty  to  eliminate  all  of 
the  'vestiges'  or  effects  of  de  jure  segregation  [segrega- 
tion mandated  by  law],  root  and  branch,  in  a  university 
setting." 

The  court  determined  that  the  racial  identifiability  of 
the  universities  did  not  result  from  students'  choices  but 
reflected  vestiges  of  discrimination.  These  vestiges  in- 
cluded ( 1 )  a  higher  ACT  score  requirement  for  automatic 
admission  to  historically  white  schools  and  a  more  liberal 
exception  to  the  minimum  ACT  score  at  historically  black 
schools,  (2)  the  racial  composition  of  the  faculty  and 
administration,  which  followed  historical  black-white 
school  identities,  (3)  funding  practices,  (4)  the  greater 
number  of  academic  programs  offered  by  the  predomi- 
k  nately  white  universities,  (5)  the  unnecessary  duplication 
7  of  programs,  and  (6)  the  different  mission  designations 
for  the  institutions. 


Because  of  the  equal  protection  violation,  the  plain- 
tiffs also  have  a  Title  VI  claim.  Title  VI  prohibits  dis- 
crimination in  any  program  or  activity  receiving  federal 
financial  assistance.  At  the  time  of  the  trial,  the  Supreme 
Court's  interpretation  of  Title  VI  in  Grove  City  v.  Bell, 
465  U.S.  555  (1984),  was  the  applicable  law.  Grove  City 
held  that  Title  VI  liability  is  established  only  with  evi- 
dence that  discrimination  occurred  in  a  program  or  activ- 
ity specifically  supported  by  federal  funds.  Under  the 
Civil  Rights  Restoration  Act  of  1987,  which  was  passed 
in  1988,  it  is  possible  to  establish  institutionwide  liability 
even  when  the  federal  financing  is  program-specific.  It  is 
appropriate  to  apply  the  act  retroactively  here,  the  court 
said,  because  in  passing  the  act.  Congress  intended  to 
restore  the  institutionwide  interpretation  of  Title  VI  that 
had  existed  before  Grove  City. — Karen  James  Crouchley 

Ms.  Crouchley  is  a  1990  graduate  of  The  University  of  Nonh  Carolina 
at  Chapel  Hill  School  of  Law  and  a  research  assistant  at  the  Institute  of 
Government. 


State  and  school  officials  are  entitled  to  qualified 
immunity  in  conducting  an  investigation  of  suspected 
child  abuse.  Landstrom  v.  Illinois  Department  of  Chil- 
dren and  Family  Services,  892  F.2d  670  (6th  Cir.  1990). 

Facts:  First-grade  student  Ashley  Landstrom  was 
removed  from  the  classroom  and  taken  to  another  room 
in  the  school  for  a  verbal  and  physical  examination  after 
complaining  to  her  teacher  of  "soreness  ...  in  her  rear 
end."  The  teacher  and  the  school's  principal,  psycholo- 
gist, and  nurse  were  present  during  this  examination.  A 
social  worker  from  the  Illinois  Department  of  Children 
and  Family  Services  may  have  been  present  also.  Ashley's 
underpants  were  removed,  and  the  nurse  examined  the 
area  in  question.  Ashley's  father  notified  the  principal 
that  he  disapproved  of  this  examination  and  instructed 
the  principal  not  to  allow  such  conduct  in  the  future. 
Ashley's  older  sister  Lara  was  removed  from  her  class- 
room and  questioned  about  Ashley's  complaint  and  her 
parents'  conduct,  but  she  was  not  physically  examined. 
At  a  later  time,  the  principal,  nurse,  and  social  worker 
again  questioned  Ashley  about  suspected  child  abuse  but 
did  not  physically  examine  her. 

The  parents  sued,  claiming  that  their  First,  Fourth, 
and  Fourteenth  Amendment  rights  had  been  violated. 
They  also  asserted  several  state  law  claims  and  named  as 
defendants  the  social  worker,  the  teacher,  the  principal, 
the  nurse,  and  the  psychologist  in  their  individual  capaci- 
ties as  well  as  the  school  district.  The  district  court  en- 
tered final  judgment  in  favor  of  the  individual  defendants 
primarily  because  they  were  entitled  to  qualified  immu- 
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nity,  but  it  refused  to  dismiss  the  First  and  Fourteenth 
Amendment  claims  against  the  school  district.  The  plain- 
tiffs appealed. 

Holding:  The  appeals  court  affirmed.  The  court 
explained  that  there  is  a  clear  standard  for  qualified  im- 
munity: "government  officials  performing  discretionary 
functions  are  shielded  from  liability  for  civil  damages 
unless  their  conduct  violates  clearly  established  statutory 
or  constimtional  rights  of  which  a  reasonable  person  would 
have  known."  The  plaintiffs  cited  no  cases  suggesting 
that  minor  children  who  were  suspected  victims  of  child 
abuse  had  "a  clearly  established  right  to  be  free  from 
questioning  and  visual  examination  of  unexposed  parts 
of  their  bodies."  Because  the  plaintiffs  failed  to  show  that 
any  of  the  defendants'  actions  were  outside  clearly  estab- 
lished constitutional  norms,  the  trial  judge  was  correct  in 
finding  qualified  immunity. 

The  court  also  affirmed  the  dismissal  of  the  First 
Amendment  and  state  law  claims  against  the  individual 
defendants.  The  parents  asserted  that  the  school  district 
employees  had  unconstitutionally  retaliated  against  them 
for  their  exercise  of  free  speech  rights  in  instructing  the 
principal  not  to  question  the  children  after  the  parents 
had  objected  to  it.  The  court  held,  however,  that  the 
parents'  statements  involved  purely  personal  complaints, 
not  a  matter  of  public  concern,  and  therefore  could  not 
support  their  First  Amendment  claim.  The  court  also 
ruled  that  the  district  court  had  not  abused  its  discretion 
in  dismissing  the  state  law  claims. — K.J.C. 

Speech  of  a  school  nurse  whose  contract  was  not  re- 
newed was  not  protected  by  the  First  Amendment. 

Johnson  v.  Independent  School  District  3  of  Tulsa  County, 
891  F.2d  1485  (10th  Cir.  1989). 

Facts:  After  Ellen  Johnson  was  hired  as  a  school 
nurse  in  Tulsa  County,  Oklahoma,  she  became  concerned 
about  the  school  system's  medication  policy,  which  al- 
lowed nurses  to  administer  prescription  and  nonprescrip- 
tion drugs  to  students  with  only  parental  permission.  She 
believed  that  state  law  provided  that  nurses  could  ad- 
minister medicine  only  with  a  doctor's  authorization.  The 
school  system  responded  by  studying  the  medication  pol- 
icy. The  system  had  a  formal  complaint  procedure,  but 
Johnson  hired  legal  counsel  and  contacted  outside  gov- 
ernment agencies  before  using  the  complaint  mechanism. 
She  distributed  information  from  the  agencies  to  other 
nurses,  was  very  vocal  about  her  concerns  at  monthly 
meetings,  and  threatened  another  nurse  that  she  would 
report  her  for  illegally  administering  medicine.  Johnson 
sent  information  she  gathered  to  the  system's  superin- 


tendent, and  he  admonished  her  for  seeking  legal  counsel       i 
and  contacting  outside  agencies  before  using  the  internal      ' 
complaint  procedure.  She  eventually  used  the  system's 
procedure  after  both  the  superintendent  and  her  principal 
instructed  her  to  do  so. 

Johnson  also  spoke  at  a  school  board  meeting  on  the 
medication  policy  and  stated  that  nurses  were  "indis- 
criminately" administering  drugs  to  students  (an  accusa- 
tion that  later  proved  to  be  false).  Her  allegation  was 
quoted  in  newspapers,  and  several  nurses  were  ques- 
tioned by  the  public  about  their  practices.  The  board  met 
again  about  two  weeks  after  Johnson's  comments  and 
voted  not  to  renew  her  contract  because  of  the  divisive 
atmosphere  among  the  health  services  staff. 

Johnson  sued,  alleging  that  her  First  Amendment 
right  to  freedom  of  speech  had  been  violated  because  the 
board  failed  to  renew  her  contract  after  her  comments  on 
the  medication  policy.  At  the  end  of  the  trial,  the  district 
court  improperly  submitted  the  determination  of  whether 
her  speech  was  constitutionally  protected  to  the  jury  (this 
is  a  question  of  law  for  the  judge  to  decide  and  should  not 
be  submitted  to  the  jury).  The  jury  found  that  it  was  and 
returned  a  verdict  for  Johnson.  The  district  court  then 
granted  a  judgment  in  favor  of  the  defendants,  ruling  that 
Johnson's  speech  was  not  constitutionally  protected  as  a 
matter  of  law  because  it  disrupted  the  operation  of  the 
school  system,  undennined  the  administration's  author- 
ity, and  impaired  the  working  relationships  of  the  health 
services.  Johnson  appealed. 

Holding:  The  appeals  court  upheld  the  district  court's 
action.  Although  Johnson's  speech  touched  on  a  matter 
of  public  concern,  it  was  not  constitutionally  protected, 
because  it  had  a  disruptive  effect  on  the  school  district's 
health  services  program. 

The  court  explained  that  a  three-prong  test  must  be 
used  to  determine  whether  a  public  employee's  First 
Amendment  rights  have  been  violated  by  an  adverse 
employment  decision.  First,  the  employee  must  show 
that  the  speech  is  constitutionally  protected.  To  do  that, 
the  employee  must  show  that  the  speech  touches  on  a 
matter  of  public  concern.  If  this  requirement  is  satisfied, 
the  employer  may  show  that  it  took  action  against  the 
employee  because  of  its  interest  "in  promoting  the 
efficiency  of  the  public  services  it  performs  through  its 
employees,"  and  the  court  then  must  balance  these  com- 
peting interests.  If  the  balance  tips  in  favor  of  the  em- 
ployee, he  or  she  must  demonstrate  that  the  protected 
speech  was  a  substantial  motivating  factor  in  the  adverse 
employment  decision.  Then,  if  the  employee  has  met  that 
requirement,  the  employer  may  show  by  a  preponderance 


1990  SPRING     25 


^      of  the  evidence  that  the  same  decision  would  have  been 
made  even  in  the  absence  of  the  protected  speech. 

Johnson  succeeded  in  showing  that  her  speech  did 
touch  on  a  matter  of  pubHc  concern — a  medication  pol- 
icy potentially  affecting  the  health  of  children  attending 
public  schools.  However,  the  school  board's  interest  in 
promoting  the  efficiency  of  its  public  services  outweighed 
her  interest  because  of  the  "manner,  time  and  place  which 
plaintiff  used  to  express  her  viewpoint."  The  court  found 
that  Johnson  was  wrong  when  she  said  that  nurses  ad- 
ministered drugs  indiscriminately.  This  created  a  harmful 
impact  on  the  public  and  unfairly  discredited  the  school 
nursing  program.  Monthly  meetings  of  the  nurses  be- 
came unproductive  because  of  Johnson's  continual  com- 
plaints about  the  medication  policy.  Her  threats  to  fellow 
nurses  created  a  high  level  of  anxiety  among  the  district's 
nurses.  Johnson's  speech  interfered  with  the  regular  op- 
eration of  the  health  services  program.  The  court  also 
found  that  the  plaintiff's  failure  to  use  the  internal  com- 
plaint mechanism  before  contacting  outside  agencies  "was 
unnecessarily  disruptive  because  there  was  no  indication 
that  the  internal  mechanism  would  not  be  sufficient." — 
K.J.C. 


United  States,  the  secretary,  and  the  Department  of  Edu- 
cation, claiming  that  the  1987  law  and  the  secretary's 
actions  violated  the  Fifth  Amendment  prohibition  against 
the  taking  of  private  property  for  public  use  without  just 
compensation.  Both  parties  moved  for  summary  judg- 
ment. (Summary  judgment  is  a  decision  before  trial  when 
no  material  facts  are  in  dispute  and  one  party  is  entitled 
to  judgment  as  a  matter  of  law.) 

Holding:  The  defendants'  motion  for  summary  judg- 
ment was  granted  because  the  excess  cash  reserves  are 
not  private  property  covered  by  the  takings  clause;  they 
are  public  property  under  the  control  of  the  United  States. 
The  court  explained  that  for  Fifth  Amendment  purposes, 
"private  property"  is  property  to  which  the  claimant  has 
the  rights  of  "free  use,  enjoyment  and  disposal"  and  the 
"right  to  exclude  others."  NCSEAA  has  none  of  these 
rights  over  the  money  in  its  reserve  trust  fund,  including 
the  excess  cash  reserves.  Once  NCSEAA  executed  its 
GSLP  agreements  with  the  Department  of  Education  and 
agreed  to  abide  by  the  Higher  Education  Act  and  its 
regulations,  it  relinquished  any  "ownership"  claim  to  funds 
it  thereafter  received  and  retained  for  GSLP  purposes. — 
K.J.C. 


North  Carolina  State  Education  Assistance  Author- 
ity's excess  cash  reserves  are  not  private  property 
protected  by  the  Fifth  Amendment.  North  Carolina  v. 
United  States,  725  F.  Supp.  874  (E.D.N.C.  1989). 

Facts:  In  1965  the  North  Carolina  General  Assem- 
bly created  the  North  Carolina  Education  Assistance  Au- 
thority (NCSEAA)  to  implement  an  insured  student-loan 
program.  By  1966  the  state  had  appropriated  $25,000  as 
a  reserve  trust  for  the  insurance  program;  this  amount 
grew  substantially  over  the  years.  NCSEAA  subsequently 
entered  into  agreements  with  the  United  States  secretary 
of  education  to  extend  the  benefits  of  the  state  and  federal 
loan  programs.  The  parties  expressly  conditioned  their 
agreements  on  future  changes  made  by  Congress  in  the 
law  governing  the  student-loan  program.  In  the  Omnibus 
Budget  Reconciliation  Act  of  1987,  Congress  ordered  a 
ceiling  on  the  amount  of  excess  cash  reserves  that  a  state 
agency  could  maintain  under  the  Guaranteed  Student  Loan 
Program  (GSLP)  and  authorized  the  secretary  of  educa- 
tion to  recover  the  excess  reserves  or  credit  them  against 
federal  obligations  to  the  state  agency. 

The  secretary  ordered  NCSEAA  to  reduce  its  re- 
serve trust  fund  by  more  than  $2.5  million  and  informed 
NCSEAA  that  he  would  withhold  reimbursement  due  the 
agency  until  the  Department  of  Education  had  recovered 
that  amount.  North  Carolina  and  NCSEAA  sued  the 


Voluntary  Bible  classes  during  regular  elementary 
school  hours  violate  the  establishment  clause.  Doe  v. 

Human,  725  F.  Supp.  1499  (W.D.  Ark.  1989). 

Facts:  The  Gravette,  Arkansas,  public  schools  pro- 
vided noncredit  Bible  classes  in  the  elementary  schools 
during  regular  school  hours.  The  classes  were  taught  by 
volunteers,  who  were  not  school  employees  and  were  not 
acting  on  behalf  of  any  particular  church.  Although  at- 
tendance was  voluntary,  96  percent  of  the  students  at- 
tended. Parents  could  arrange  for  their  children  to  spend 
the  Bible  class  time  in  the  library,  in  tutoring  sessions,  or 
in  other  instructional  situations. 

Parents  of  one  student  sued  on  behalf  of  all  affected 
students.  They  alleged  that  the  Bible  classes  violated 
both  the  establishment  clause  and  the  free  exercise  clause 
of  the  First  Amendment.  The  court  granted  a  preliminary 
injunction,  and  the  plaintiffs  moved  for  summary  judg- 
ment on  their  establishment-clause  claim. 

Holding:  The  court  granted  the  summary  judgment 
motion  and  made  the  preliminary  injunction  permanent, 
ruling  that  the  Bible  classes  violated  the  First  Amend- 
ment. The  court  explained  that  to  be  constitutional,  any 
government  involvement  with  religion  must  (1)  have  a 
secular  purpose,  (2)  neither  advance  nor  inhibit  religion, 
and  (3)  not  foster  an  excessive  governmental  entangle- 
ment with  religion.  The  defendants  argued  that  the  pur- 
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pose  of  the  classes  was  secular,  and  the  court  agreed  that 
there  was  a  genuine  issue  of  fact  on  this  question.  How- 
ever, because  the  primary  effect  of  the  Bible  classes, 
which  were  predominately  religious  and  devotional,  was 
to  advance  Christianity,  the  school  system  had  to  stop 
offering  them.  The  court  also  said  that,  in  its  view,  "if  an 
evidently  religious  study  course  is  taught  on  school 
grounds  during  regular  school  hours,  the  school  is  exces- 
sively entangled  in  it  regardless  of  who  teaches  such 
classes." 

The  court  also  rejected  the  argument  that  the  prin- 
ciple of  "equal  access"  applies  to  this  situation.  Under 
that  principle,  a  school  may  not  exclude  religious  speech 
if  it  has  created  a  forum  generally  open  to  student  groups. 
This  school  system  had  no  equal-access  policy  before  the 
lawsuit,  nor  was  there  a  history  of  allowing  any  other  ex- 
tracurricular activities  during  the  school  day.  The  court 
also  noted  that  equal  access  was  developed  in  the  context 
of  colleges  and  universities  and  may  not  fit  the  elemen- 
tary school  situation.  The  defendants  did  not  rely  on  the 
federal  Equal  Access  Act,  because  it  deals  only  with  non- 
curriculum-related  religious  clubs  in  secondary  schools. — 
K.J.C. 

Hallways  of  a  public  high  school  are  nonpublic  fo- 
rums and  may  be  reserved  for  educational  purposes. 

Nelson  v.  Moline  School  District  40,  725  F.  Supp.  965 
(CD.  111.  1989). 

Facts:  The  plaintiffs  were  four  Moline  (Illinois) 
High  School  students  who  wanted  to  distribute  copies  of 
a  nondenominational  religious  publication  at  the  school. 
When  the  students  first  passed  out  the  publication,  they 
were  told  by  an  assistant  principal  that  it  was  her  under- 
standing that  distribution  of  political  or  religious  litera- 
ture on  school  grounds  was  prohibited.  This  unwritten 
policy  was  replaced  by  an  interim  policy  announced  by 
the  school  principal  about  a  month  later.  Under  the  in- 
terim policy,  students  could  not  distribute  flyers,  an- 
nouncements, or  papers  of  any  kind  unless  they  were 
approved  by  the  school  administration.  No  guidelines  for 
approval  were  announced,  and  distribution  was  limited  to 
leaving  copies  available  for  students  in  the  main  office. 

The  interim  policy  was  replaced  within  a  week  by  a 
newly  developed,  written  policy  on  distribution  of  non- 
school-related  materials.  The  new  policy  required  review 
of  materials  by  the  administration  but  provided  that  ma- 
terials would  be  approved  within  two  hours  unless  "the 
material  is  libelous,  invades  the  privacy  of  others,  is 
obscene  or  pornographic,  is  pervasively  indecent  and 
vulgar,  will  cause  a  material  and  substantial  disruption  of 


the  proper  and  orderly  operation  of  the  school  or  school  a 
activities,  or  advertises  a  product  or  services  not  permit-  ' 
ted  for  use  by  minors  under  the  law."  The  policy  also 
regulated  the  time,  place,  and  manner  of  the  distribu- 
tion of  approved  materials.  They  could  be  distributed 
before  school,  during  lunch,  and  after  school  at  all  en- 
trances, all  exits,  and  a  designated  place  near  the  cafete- 
ria. Copies  also  could  be  left  in  the  office  for  distribution. 
Students  distributing  materials  could  not  disrupt  any 
school  activity  or  impede  the  flow  of  traffic  and  were 
responsible  for  cleaning  up  any  discarded  copies  on  the 
school  premises. 

The  plaintiffs  sued  the  school  district,  the  superin- 
tendent, and  the  principal,  alleging  that  the  unwritten 
policy,  the  interim  policy,  and  the  permanent  policy  all 
violated  their  First  Amendment  rights.  Both  parties  filed 
motions  for  summary  judgment. 

Holding:  The  court  granted  the  defendants'  motion 
for  summary  judgment  on  the  permanent,  written  policy, 
but  it  granted  the  plaintiffs"  motion  for  summary  judg- 
ment on  the  unwritten  and  interim  policies.  The  court 
explained  that  a  forum  analysis  is  the  proper  approach  in 
evaluating  restrictions  on  nonschool  speech.  Under  a 
forum  analysis,  the  court  must  determine  what  type  of 
forum  the  place  is  where  distribution  of  materials  is  de- 
sired and  then  determine  whether  the  governmental  regu- 
lation is  appropriate.  The  court  found  that  the  halls  of  a 
public  school  during  the  school  day  are  a  nonpublic  fo- 
rum, not  open  for  public  use.  Schools  have  a  limited 
purpose  and  a  special  audience,  and  school  officials  have 
a  strong  interest  in  protecting  students  and  maintaining 
an  environment  conducive  to  education.  They  could  prop- 
erly reserve  the  forum  for  educational  purposes,  as  long 
as  any  regulations  were  reasonable  and  content-neutral. 
The  court  noted  that  even  if  the  halls  were  a  limited 
public  forum,  the  policy  was  a  reasonable  restriction  on 
the  time,  place,  and  manner  of  communicating  nonschool 
speech  and  was  evenly  applied  to  all  nonschool  speech.  It 
reflected  a  concern  for  the  safe  and  orderly  passage  by 
students  in  the  halls  as  well  as  an  aesthetic  concern  with 
littering.  It  also  did  not  preclude  nonschool  organizations 
from  reaching  the  students.  The  rule  was  not  overbroad 
or  vague. 

The  assistant  principal's  original  "understanding" 
violated  the  First  Amendment  because  it  was  a  content- 
based  regulation  that  treated  religious  and  political  speech 
in  a  different  and  more-restrictive  manner  than  other 
forms  of  nonschool  speech.  It  was  linked  to  no  compel- 
ling need  and  was  enforceable  at  the  unbridled  discretion 
of  administrators.  The  interim  policy,  which  required 
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^  prior  approval  of  the  materials  but  provided  no  objective 
guidelines  within  which  approval  was  to  be  given  or 
withheld,  was  unconstitutionally  vague  because  it  was 
not  limited  by  a  "reasonably  precise  standard  for  ascer- 
taining acceptability." — K.J.C. 

School  board  liable  for  damages  resulting  from  a  stu- 
dent's fall  on  wet  asphalt.  Morris  v.  Orleans  Parish 
School  Board,  553  So.  2d  427  (La.  1989). 

Facts:  A  twelve-year-old  student  shpped  and  fell 
while  running  to  get  a  drink  from  an  outside  drinking 
fountain  on  school  grounds.  The  asphalt  was  wet  because 
the  fountain  leaked.  The  student  fell  on  her  right  hip  and 
developed  an  infection  shortly  after  the  accident.  She 
underwent  hip  surgery  and  had  a  five-week  hospital  stay. 
The  student  and  her  father  sued  the  Orleans  (Louisiana) 
Parish  School  Board,  alleging  that  the  school  board's 
negligence  in  failing  to  repair  the  fountain  caused  the 
accident. 

The  trial  court  found  in  favor  of  the  student  but 
reduced  her  damage  award  by  10  percent  to  approxi- 
mately $45,000  because  the  judge  found  that  she  was  10 
percent  comparatively  negligent  (10  percent  responsible 
for  the  accident).  The  school  board  appealed,  and  the 
)  court  of  appeals  reversed,  determining  that  the  plaintiffs 
failed  to  prove  that  her  fall  caused  the  hip  infection.  The 
plaintiffs  appealed. 

Holding:  The  Louisiana  supreme  court  reversed  and 
reinstated  the  district  court's  damage  award.  The  court 
addressed  three  issues:  ( 1 )  whether  the  school  board  was 
negligent;  (2)  whether  the  student's  fall  caused  the  infec- 
tion in  her  hip;  and  (3)  if  so,  whether  the  damages  awarded 
were  proper. 

The  court  found  that  the  school  board  had  not  taken 
reasonable  care  to  protect  students  against  unreasonable 
risk  of  injury  from  hazardous  objects  on  the  school  prem- 
ises. The  board  had  not  repaired  the  fountain  despite 
receiving  three  requests  for  repairs  (including  one  re- 
quest from  a  parent  that  the  board  entitled  "Request 
for  Emergency  Repairs")  within  the  six  months  before 
the  fall.  The  board's  conduct  in  allowing  wet  asphalt 
to  exist  at  a  time  and  place  where  elementary  stu- 
dents were  likely  to  run  and  slip  was  a  contributing  cause 
of  the  student's  fall,  and  she  established  that  the  fall 
caused  her  hip  infection.  Three  doctors  had  testified  that 
a  fall  could  trigger  an  infection  by  creating  pooled  blood 
where  bacteria  could  grow.  This  student  had  no  prior 
k  history  of  hip  infection,  the  infection  developed  within 
7  four  days  of  the  fall,  and  there  was  no  evidence  of 
subsequent  infection.    The    court    ruled    that    the    trial 


judge  had  not  abused  his  discretion  in  making  the  award 
of  damages. — K.J.C. 

[Editor's  note:  North  Carolina  does  not  have  com- 
parative negligence.  If  it  is  found  that  negligence  by  the 
plaintiff  contributed  to  the  injury  at  all,  the  plaintiff  may 
not  recover  any  damages  from  the  defendant.] 

Assistant  principal's  search  of  a  student's  book  bag 
was  reasonable.  Coffman  v.  State,  782  S.W.2d  249  (Tex. 
App.  1989). 

Facts:  Assistant  principal  Bart  Busker  saw  a  stu- 
dent, Bryan  Coffman,  in  the  hall  of  the  high  school  when 
he  should  have  been  in  class  and  asked  Coffman  for  a 
hall  pass.  Coffman  did  not  stop  walking  away  at  first  and 
became  "excited  and  aggressive."  He  told  Busker  that  he 
had  just  returned  from  the  parking  lot.  Busker  knew  of 
recent  thefts  in  the  parking  lot  and  became  suspicious  of 
possible  criminal  activity  because  of  Coffman 's  actions 
and  responses.  Busker  asked  Coffman  to  open  his  book 
bag,  and  Coffman  tried  to  leave.  Busker  threatened  to 
call  the  police  if  Coffman  refused  to  open  the  bag. 
Coffman  agreed  to  give  Busker  the  bag  if  he  would 
not  open  it  in  the  hallway.  On  the  way  to  Busker's 
office,  Coffman  tried  to  take  back  the  bag.  At  the  office, 
Busker  opened  the  bag,  discovered  a  pistol,  and  called 
the  police. 

Coffman  was  indicted  for  the  felony  offense  of  car- 
rying a  weapon  on  school  premises.  The  trial  court,  on 
the  motion  of  the  state,  reduced  the  charge  to  a  misde- 
meanor, and  Coffman  was  convicted.  He  appealed,  con- 
tending that  the  trial  court  erred  in  overruling  his  motion 
to  suppress  evidence. 

Holding:  The  appeals  court  affirmed  because  the 
search  was  reasonable  under  the  circumstances.  The  search 
was  justified  at  its  inception  and  was  conducted  in  a 
manner  reasonably  related  in  scope  to  the  circumstances 
that  justified  it.  On  the  basis  of  Coffman's  past  behavior, 
his  returning  from  an  area  where  thefts  had  occurred,  and 
his  presence  in  the  hall  without  a  pass.  Busker  had  a 
reasonable  suspicion  that  Coffman  had  violated  the  law 
or  a  school  rule  and  that  the  search  would  turn  up  evi- 
dence of  the  violation.  The  search  of  the  book  bag  was 
not  excessively  intrusive,  and  once  Busker  opened  the 
bag  and  discovered  the  gun,  he  stopped  the  search  and 
called  the  police.  Busker's  prompt  detention  and  search 
of  Coffman  was  reasonable  in  view  of  Coffman's 
behavior  and  "the  special  need  for  an  immediate  re- 
sponse to  behavior  that  threatens  either  the  safety  of 
schoolchildren  and  teachers  or  the  educational  process 

itself."— /c:.y.c.  ■ 
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